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IPC- the Association Connecting Electronics Industries believes that the EPA has carefully balanced the promotion of recycling through the removal of regulatory barriers with necessary protections of the environment, thus offering strong environmental benefits with limited impact to society.  We therefore urge the EPA to deny the Sierra Club’s petition to reopen the Definition of Solid Waste (DSW) rule.
IPC is a global trade association representing over 2,700 member companies, approximately 75 percent of which are in located in the United States.  IPC represents all facets of the electronics interconnect industry, including design, printed circuit board manufacturing and electronics assembly. Printed circuit boards and electronic assemblies are used in a variety of electronic devices including cell phones, computers, pacemakers, automobiles, and sophisticated missile defense systems. Although IPC members include electronic giants, sixty percent of IPC members are small businesses.  The typical IPC member has one hundred employees and a profit margin of less than four percent.  

IPC believes the DSW rule is an important step towards more fully realizing the resource conservation goals of RCRA.  EPA’s analysis indicates that over two thousand industrial facilities are expected to switch from disposal to recycling under the provisions of this rule. In particular, the transfer-based exclusion provides an important and significant opportunity for increasing the recycling of secondary materials.
IPC believes that the rule strikes a delicate and appropriate balance between removing regulatory barriers in order to encourage recycling and EPA’s mandate to maintain environmental protections. Contrary to the Sierra Club’s characterization of the 2008 DSW rule as a “Midnight Rule,” the EPA staff has been working on the definition of solid waste since the early 1980’s.  EPA has amassed a significant and thorough docket to support the provisions selected, including transfer-based exclusions, codification of mandatory and for-consideration criteria for legitimacy, and notification requirements.  Through selection of these protective requirements to prevent impacts to human health, EPA has addressed the issue of environmental justice, as there can be no disparate negative impacts if there are no negative impacts. We believe that EPA should not contradict its previous judgment by reopening the rule, nor should it entertain additional provisions which would overregulated the excluded materials.  

 IPC appreciates the opportunity to offer these Comments in support of the DSW Rule.

I. General Comments
In 1976 when Congress passed RCRA, it was directed at addressing very real environmental concerns related to improper releases of hazardous materials.  The rule’s stated intent was not only to prevent improper management of hazardous waste, but to encourage material reuse and recovery:

“As originally conceived, RCRA was designed primarily as a system of controls over the management of wastes in this country, with two fundamental mandates: protect human health and the environment, and conserve resources.” 

Over the years, a number of independent published studies, summarized in EPA’s Regulatory Impact Analysis
, identified the RCRA regulatory structure as a barrier to recycling.   In 1999, the Energy & Environmental Research Center found, “Regulatory barriers result from the EPA RCRA designation [coal combustion byproducts] as solid wastes even when they are utilized rather than disposed of.   In the absence of special approval and permitting procedures that discourage the use of coal combustion byproducts because of cost and the time required to complete adjudicatory processes.”
  
In 1995, the Reason Foundation stated, “So whatever recycling is, RCRA applies to it and doesn’t apply to virgin materials used as commercial products - even though recycling operations are already subject to the same environmental regulations as comparable activities using virgin materials, like the Clean Air Act, the Clean Water Act, the Occupational Safety and Health Act, Superfund, and the Emergency Planning and Community Right to Know Act, and the Toxic Substances and Control Act.  Many perfectly acceptable and reusable (and regulated) raw materials - salts of heavy metals, acids, toxic solvents, water-reactive material, and so on - become RCRA hazardous wastes the moment they are “discarded,” whatever that means, which virtually guarantees that few people will recycle them….The EPA’s distinctions are important because they affect all recycling operations - and sometimes they destroy the incentive to recycle instead of throw away.”

 In EPA’s July 2003 publication, Beyond RCRA, Waste and Materials Management in the Year 2020, EPA recognized the need for reform stating, 
 “Creating a system truly oriented towards efficient use of resources could also require fundamental changes … so that materials now considered wastes would be seen, whenever possible, as commodities with potential uses. One approach to making such a system work would be to identify materials as “wastes” only when they are clearly destined for disposal; … that is “materials management” rather than “waste management.” Reducing distinctions between wastes and materials could dramatically improve recycling and reuse rates and, therefore, make great contributions towards conservation of resources.”

II. The DSW Rule Provides Important Environmental Benefits

We believe the 2008 DSW rule represents an essential step in enabling EPA to move toward a future where the focus of RCRA is on resource conservation. Under the rule, secondary materials that would be considered hazardous waste if discarded will increasingly be recycled, reclaimed, and otherwise beneficially re-used. EPA’s Regulatory Impact Analysis (RIA)
 estimates that in addition to providing valuable economic benefits to the beleaguered manufacturing sector, over 2,400 industrial facilities are expected to switch from disposal to recycling, resulting in the diversion of over 20,000 tons per year of waste from landfills into beneficial reuse.  By reopening the rule, EPA would be delaying the significant benefits identified in the RIA. 

Metal sludge, created through the treatment of wastewater from the electroplating of printed circuit boards and other items, is one of the secondary materials that will more commonly be recycled under the provisions of DSW.    Electroplating wastewater treatment sludge represents one of the largest sources of untapped metal-bearing secondary material in the United States.  As a result of the cost of recycling under RCRA hazardous waste regulations, landfilling has been the dominant choice for final disposal of electroplating sludge.
  This sludge often contains metals at a concentration that is significantly higher than that occurring in nature.  For example, copper ore normally contains less than one percent copper, whereas copper sludge from the printed circuit board industry averages 10 to 15 percent copper.  However, because landfilling is generally less expensive than metals recovery under RCRA hazardous waste regulations, most metals-rich sludge has been landfilled, wasting valuable resources.

Under the restrictions allowing recycling only by heavily regulated RCRA Treatment, Storage and Disposal facilities, very few companies have undertaken the recycling of electroplating sludge, creating monopoly-like conditions and monopolistic prices.  The transfer-based exclusion in the DSW rule empowers the marketplace to create new and cost-effective recycling options that produce the win-win situation of reducing the mining of virgin metals and saving money.   
Suppliers of etching solutions are a potential new recycler of electroplating sludge from PCB manufacturers. However the need to become a RCRA-permitted Treatment, Storage and Disposal Facility (TSDF) in order to perform recycling under EPA’s RCRA hazardous waste regulations has deterred these facilities from pursuing this type of copper recycling. When electroplating sludge is mixed into spent etchant, the residual acid or alkaline content in spent etchant dissolves the electroplating sludge to produce the same dissolved copper compounds as the spent etch contains.  Under current RCRA regulations, etchant suppliers have not been interested in receiving this mixture, as it would require them to operate under costly and burdensome TSDF regulations.   Under the DSW rule, this combined mixture could be shipped to the etchant supplier for recycling, allowing the PCB manufacturer to eliminate separate shipments of electroplating sludge and etchant.

III. The Transfer-Based Exclusion is a Critical Part of the DSW Rule

The transfer-based exclusion provides the greatest opportunity for increasing the recycling of secondary materials.  As the Regulatory Impact Analysis makes clear, 92% of the cost savings from the DSW rule are expected to be realized at facilities using the transfer-based exclusion, at a value of over $87 million per year.   Many of the secondary materials produced in the electronics interconnect and other manufacturing sectors are most efficiently recycled or reclaimed by manufacturers of other products or goods.  Economies of scale, along with differing input needs, allow manufacturers in one sector to make efficient use of secondary materials produced by another manufacturing sector.  Because the generator of secondary materials views them as such, they do not retain control of these materials, but provide them to other companies whose recycling and reclamation processes lay outside their line of business.  By excluding materials manufactured by one company and transferred to another company for recycling or reclamation from RCRA hazardous waste regulations, this rule will greatly increase the opportunity and likelihood that secondary materials will be recycled.
Repealing the transfer-based exclusion, returning to the anachronistic NAICS code system as proposed in 2003, or limiting the exclusion to situations where the generator is paid for the secondary materials, or any combination thereof—all options proposed by EPA—would render the DSW rule effectively meaningless.  We strongly urge EPA not to take any of these actions.  

Similarly, we urge the EPA not to repeal the provisions under the transfer-based exclusion applicable to intermediate facilities.  Not only has the EPA required the same strict management conditions for intermediate facilities to ensure legitimate, recycling as it did for reclamation facilities, this provision is necessary for many of the small business entities that do not generate enough secondary materials at one time to make recycling economically effective.  EPA recognized this in the preamble to the rule stating, 

“We believe that such facilities make it easier for generators that generate smaller quantities of hazardous secondary materials to send these materials for reclamation and that storage at such facilities under the conditions designed to address discard is completely consistent with handling the hazardous secondary materials as valuable commodities.” 
 

Repealing this provision would have a large, and unforeseen, impact on the ability of many; otherwise legitimate generators, especially small businesses, to use the exclusion.  

IV. Legitimacy Criteria

As EPA recognizes, the four criteria as promulgated “are substantively the same as the existing legitimacy policy.”
  EPA’s codification of both mandatory and for-consideration criteria as promulgated has the benefit of promoting national consistency while providing enough flexibility to address individual circumstances. Moreover, as EPA notes in the preamble to the DSW rule, “it is well understood throughout the regulated community” that all recycling must be “legitimate,” and any recycling that is not, is “discarded” and subject to RCRA Subtitle C regulation.  None of these principles have changed, and re-opening the rule to turn the two non-mandatory legitimacy criteria into mandatory criteria serves no beneficial purpose, and would come at a significant cost.  
For example, while economic factors may be used to establish the usefulness of the secondary material to the recycling process, variations in the prices of transportation, recycled materials and raw materials, render the requirement to meet a specific economic test inappropriate.  Furthermore, as is the case under the current regulatory scheme, recycling a material may be more costly than disposal.  Nonetheless, a company, wishing to lessen its environmental footprint, may choose to pay for recycling.  This decision should not be deemed to render the recycling illegitimate. Requiring that recycling always result in positive payments to the generator would inappropriately shift the focus of the regulation to economic factors, as opposed to environmental ones.  

The requirement that a product not contain significant levels of toxic constituents as compared to analogous products, if rigidly implemented, could result in missed recycling opportunities that do not constitute a risk to human health or the environment.  In some cases, products made from recycled materials may contain higher levels of hazardous constituents than those made from virgin materials.  Because of the importance of recycling and reusing materials, a case-by-case evaluation as to the significance of the hazardous constituents, given particular focus to the risk presented by the product may be most appropriate.

V. EPA Does not Need to Further Define Contained
The Sierra Club petition argues that the terms “contained” and “significant release” are impermissibly vague.  On the contrary, EPA has clearly identified the applicable performance standard for determining when material is contained stating, 
“Generally, such material is ‘‘contained’’ if it is placed in a unit that controls the movement of the hazardous secondary material out of the unit and into the environment.”
 
The EPA further states,
“A hazardous secondary material is ‘‘contained’’ if it is placed in a unit that controls the movement of that material out of the unit. This requirement is consistent with the idea that normal manufacturing processes are designed to use valuable material inputs efficiently rather to than allow them to be released into the environment.”  
  
EPA should not, as suggested in their federal register notice, further define “contained.”   If EPA takes this path, it will change the concept of contained from a way of identifying materials that have not been discarded to an inappropriate regulatory condition on material that is that it has already determined is not discarded.  
In the preamble to the rule, EPA stated that, 
“After evaluating these comments, the Agency has decided not to add performance standards or other requirements for managing hazardous secondary materials excluded under any of the exclusions promulgated today (§§ 261.2(a)(2)(ii), 261.4(a)(23), or 261.4(a)(24)). Such detailed measures are unnecessary for hazardous secondary materials that are handled as valuable products that are destined for recycling. Under today’s rule, regulatory authorities can determine whether such materials in a unit are contained by considering all such site-specific circumstances. For example, local conditions can greatly affect whether hazardous secondary materials managed in a surface impoundment are likely to leak and cause damage, and, therefore, whether the unit could be considered contained. Similarly, facilities may employ such measures as liners, leak detection measures, inventory control and tracking, control of releases, or monitoring and inspections. Any or all of these practices may be used to determine whether the hazardous secondary materials are contained in the unit.”
  
We agree with EPA’s analysis and urge the agency not to change its well thought-out position. However, should the agency feel the need to further clarify what it means by contained, we encourage the agency to provide clarification through guidance.
VI. Notification
 The notification requirement is sufficient as structured and already enforceable under RCRA.  Facilities will comply with the notification provisions whether they are a condition of the exclusion or not. Failure to do so would constitute a violation of RCRA notification provisions and subject the facility/operation to an enforcement action.

VII. Environmental Justice

Environmental Justice is an important issue affecting all Americans.  For many years, economically disadvantaged Americans served as the proverbial canary in the coal mine, alerting America to the dangers posed by misuse of environmental resources.  Happily, with the creation of the EPA, protection of all Americans is now a foremost goal of the EPA.

In the many years during which this rule was developed, EPA carefully studied the history of environmental damage associated with waste management and developed appropriate controls to prevent further damage under the conditions of this rule.  
As discussed in chapter 11 of the RIA
 which addresses countervailing risks and demonstrates how the rule protects against the risks identified by the damage cases studied by EPA, EPA concluded that: 
 "As displayed at the bottom of Exhibit 11C, this comparison (i.e., gap analysis) reveals that the DSW final rule conditions address the damage causes for all three exclusions, which suggests a high level of protection from future recycling operation-related damages to the environment and human health.  Furthermore, most all exclusions have three or more protective conditions which address each of the five known primary causes of historical recycling damages."

Because the rule has been designed to prevent environmental damage and associated impacts to human health, EPA, as stated in the response to comments, believes there are no disproportionate impacts on disadvantaged populations.   

"As explained in Chapter 11 of the Regulatory Impact Analysis found in the docket to today's rule, EPA has performed an assessment of potential countervailing risks and has determined that the conditions included in the rule address those potential risks and no net impact is expected. Thus, overall, no disproportionate impacts to minorities or low income communities are expected." 

Therefore, EPA has already conducted appropriate analysis of environmental justice issues.
 In fact, implementation of this rule may have a beneficial impact on minority and disadvantaged communities, as some quantities of secondary materials are expected to be diverted away from disposal facilities, often located in minority and disadvantaged communities.   
IPC therefore urges EPA to conduct any additional analysis supporting the rule as expediently as possible so as not to further delay the environmental benefits of this rule.
VIII. Conclusion

IPC believes that, with the DSW rule, EPA has taken an important step towards relieving unnecessary regulatory burdens on the manufacturing sector while at the same time furthering its mission of protecting the environment and human health by encouraging increased recycling.
We urge EPA to reexamine the strong regulatory record it has amassed in support of this carefully calibrated rule and deny the Sierra Club’s petition to reopen the Definition of Solid Waste Rule.
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