IPC Review Article

EPA Listens to IPC in Redefining the DSW Rule 

It is a rare occasion that a government agency acts in a timely fashion and the Environmental Protection Agency (EPA) is no different. The revision of the definition of solid waste (DSW) under the Resource Conservation and Recovery Act (RCRA) was finally signed on October 7th, 2008. IPC has aggressively lobbied the EPA on this issue for the better part of a decade and is thrilled with the outcome. The final rule excludes secondary materials from RCRA hazardous waste regulations if the material is recycled according to certain specifications finalized in the final DSW rule. The new rule will remove regulatory barriers that inhibited the recycling of manufacturing wastes, potentially saving the industry millions of dollars and simultaneously providing an environmental benefit. The rule will take effect sixty days after its publication in the Federal Register. States with authorized RCRA programs would also need to adopt the final DSW rule.
In the 1970’s RCRA was published with the intention of encouraging recycling and regulating waste. However, the regulation often had the opposite effect because the EPA overstepped their authority by regulating secondary materials as hazardous waste even though it had not been discarded. According to the U.S. Court of Appeals for the District of Columbia Circuit, the purpose of RCRA is to encourage alternate means of disposal besides in a landfill. The decision also declared that items recycled have not become part of the waste disposal problem. These rulings prompted EPA to revise its DSW under RCRA to align with the courts findings and the original intent of the law. 
IPC aggressively lobbied the EPA for several years and is excited to see industry’s viewpoint taken into account in the final DSW rule. As a result of IPC’s comments, the final rule allows for off-site recycling, the use of a middleman to aggregate small amounts of secondary materials, ordinary business records to be used as sufficient documentation, and more reasonably allocates responsibility. 
In early drafts of the DSW rule, recycled secondary materials would be exempt from RCRA hazardous waste regulations only if the secondary material was recycled at the generation site; it could not be transferred to another facility. This stipulation would have had the same negative effect on encouraging recycling as the original rule because it would be extremely costly for a generating facility to recycle the secondary materials on-site.  Based on IPC comments, the final DSW rule now exempts secondary materials recycled off-site from RCRA hazardous waste regulations if they are recycled according to specific requirements put forth in the final rule. The inclusion of off-site recycling in the final DSW rule is a huge victory for IPC and the electronics industry. The recycling of copper from wastewater sludge exemplifies why off-site recycling is critical for the electronics industry to benefit from the new rule; sludge is recycled at smelting facilities, not at PCB manufacturing facilities.

Recycled materials are exempt from RCRA hazardous waste regulations if they are legitimately recycled according to certain stipulations. The responsibility for determining legitimacy lies jointly with the generating facility, the middleman or intermediate facility, if there is one, and the recycling facility. Each facility involved is required to show proof of legitimacy to the EPA and keep records of all shipments of secondary materials. Four criteria must be met in order for a secondary material to be considered legitimately recycled. First, the secondary material must provide a useful contribution to the recycling process. Second, the recycling process must produce a valuable product. Third, the secondary materials must be managed as a valuable commodity. Fourth, the concentrations of hazardous constituents in the recycled material must be compared to those in an analogous product. As a direct result of additional IPC comments, acceptable records that can be used to show legitimacy include ordinary business records, such as invoices, confirmation receipts, Department of Transportation (DOT) records, and ordinary Bills of Lading. It would have been extremely burdensome and costly to provide new additional documentation. 
IPC also extensively commented on allowing a middleman, or intermediate facility, to aggregate small volumes of secondary materials. Small or medium-sized plants do not typically produce enough secondary materials to deal directly with a smelting facility. Therefore, small and medium-sized plants are not able to directly recycle the secondary materials they produce. EPA has taken IPC’s comments into account in the final DSW rule. By allowing an intermediate facility to aggregate small amounts of secondary materials, small and medium-sized businesses can take advantage of the rule’s exclusion and recycle their secondary materials outside of RCRA hazardous waste regulations. The recycling facility and intermediate facility, if there is one, must notify the generating facility upon receipt of the secondary materials and all parties must keep those records for at least three years.

Generating facilities are responsible for notifying their EPA Regional Administrator of the presence of secondary materials. Generators must notify their Regional Administrator of any secondary materials to be managed on an annual basis due by March 1st and notify the authorities within thirty days of no longer managing a secondary material. They must provide the name, address and EPA ID number of the facility (if applicable), name and phone number of a contact person, NAICs facility code, the exclusion under which the secondary materials will be managed, when the facility expects to begin managing the secondary materials, a list of secondary materials to be managed (include applicable EPA hazardous waste numbers), the portion of any secondary materials that will be managed in a land-based unit, the quantity of each secondary material to be managed annually, and a certification signed and dated by an authorized representative of the facility. One notification form is to be filled out per facility.
Another important change made on the basis of IPC comments is that the final DSW rule more reasonably allocates responsibility. If the generator abides by all the necessary regulations and obtains the proper documentation prior to shipping the secondary materials, then they are not held responsible for any noncompliance taken place after the shipment.

In addition to proving legitimacy and proper notification, the generator is expected to set forth “reasonable efforts” to ensure that legitimate recycling does in fact occur and that proper notification is given. The generator can show these by providing any credible evidence, not necessarily produced by the generator, and by answering a series of five questions. The first question asks if the available information indicates that the reclamation process is legitimate. This question can be answered by relying on existing knowledge or knowledge from other sources. The second question inquires about notification. It asks if publicly available information indicates that the recycling facility and any intermediate facility have notified the appropriate authorities of reclamation. The generator can rely on the answer to this question as documentation for the notification requirement. The third question asks if publicly available information of the recycling facility or any intermediate facility shows any formal enforcement taken in the previous three years and if that facility is classified as a non-complier with RCRA Subtitle C. The generator has the opportunity to provide credible evidence to the violator’s assurance of compliance; this information can be obtained from the EPA or the state. The fourth question asks, “Does the available information indicate that the [recycling] facility and any intermediate facility that is used by the secondary material generator have the equipment and trained personnel to safely recycle the secondary material?” To sufficiently answer this question, information from the facility can be relied upon. The fifth, and final, question queries about residuals. It asks if residuals are generated during the recycling process, does the facility have the applicable permits to manage them. If the generator is able to answer these five questions adequately and completely prior to the shipment of the hazardous secondary materials and noncompliance occurs thereafter, the generator is not held responsible, the facility in which the violation occurred is held liable.
The regulatory framework of the final DSW rule provides more recycling opportunities and is both economically cost-efficient and environmentally beneficial. The exclusion of solid and hazardous wastes from RCRA hazardous waste regulations is a huge victory for industry and the environment. By being able to reuse certain inputs, virgin resources extracted from the environment will be less depended upon. The final DSW rule encourages recycling among all sectors and therefore meets RCRA’s objective to promote alternate methods of disposal. To view a copy of the rule visit http://www.epa.gov/epawaste/hazard/dsw/rulemaking.htm
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