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About the Transcript

This document contains the transcript of the Definition of Solid Waste Final Rule Public Meeting
held on June 30, 2009. This transcript is a representation of the spoken word in text and,
therefore, may contain grammatical and other language usage errors communicated by the
speakers. The text has otherwise been edited according to Government Printing Office (GPO)
style guidelines.

Legend
— Indicates a restatement or correction by the speaker.
.o.r. Indicates where a speaker trails off or abruptly ends a statement or thought and then
begins with a new idea or restatement.
. Indicates that the speaker’s statements were inaudible, i.e., were not picked up by
(inaud.) ; S
microphones and recorded to the audio file.
. Indicates that the speaker’s statements were unintelligible, i.e., could not be discerned
(unint.) C
from the audio file.
[sic] Indicates where the transcription stays true to what was spoken, even though it is incorrect,
such as name pronunciation.
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Tracy Atagi, EPA (Opening Comments)

TRACY ATAGI: Good morning, everyone. My name is Tracy Atagi and welcome to the

Definition of Solid Waste Final Rule Public Meeting. Before we begin, I wanted to thank
everyone for coming today. We realize this rule is important to a lot of people and we
appreciate the time and effort that folks have made to come here. I know that a number of
you have traveled a long way and I promise I’ll do my best to keep the meeting on track

to make sure everybody has a chance to participate fully.

I will be the moderator for today’s meeting, and on the panel we have Bob Dellinger,
who is the Director of the Materials Recovery and Waste Management Division;
Charlotte Mooney, who is Chief of the Recycling and Generation Branch; and Marilyn
Goode, who’s the Chair of the DSW Work Group. The purpose of today’s meeting is to
receive oral comments from interesting—interested parties on the DSW Final Rule. We
will not be engaging in back-and-forth discussion but the panel may be posing some

questions after folks have (inaud.).

In order to increase public access to the hearing, we are also providing video and audio
Webstream for the public. Those watching via Webcast will be able to watch and listen,
but won’t be able to activate—actively participate. After this meeting a copy of the
Webcast, with captions, will be available and we will also be developing a transcript of
the meeting, which will be placed at regulations.gov in the EPA’s docket for this

meeting.

The hearing will . . . This meeting will be conducted informally and formal rules of

evidence do not apply. However, as the moderator, I am authorized to enforce reasonable
4
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time limits on the duration of statements. Speakers will have 7 minutes to make their
comments. To assist folks with staying within their limits, I will signal when 1 minute is
remaining and signal again when time is up. Speakers will be allowed to make oral

statements, which they may later expand in written statements.

Instructions for submitting written comments can be found in our DSW Public Meeting
Web site and the Federal Register notice for this meeting. I also wanted to announce that
we have—we are extending the comment period for written comments. We’re extending
it 30 days to August 13. Our meeting is scheduled to run until 4:30. We will take our
lunch break around noon and we may also take additional breaks throughout the day. If
you have a question, feel free to ask one of the DSW team members. We are the ones

wearing the EPA badges.

We have a very full schedule of speakers today and we want to make sure we hear from
everyone who wishes to speak. To make sure this happens, I request that we all show
respect to the person who is speaking and that audience members refrain from any sort of
disruptions. As a reminder, please turn off or mute cell phones at this time. The meeting
will begin with Charlotte Mooney, who will present background and context for the
meeting. For those watching on the Webcast, you can find a copy of her slides posted on

the DSW Public Meeting Web site.

After Charlotte’s presentation, we will begin calling people who have registered to speak.
If someone’s name is called that is not at the meeting yet, we will skip that person and
they’ll have a chance to speak later in the day. Speakers, when your name is called,

please come up to the podium to present your comments. Please also state your name and

5
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1 affiliation prior to making your statements. As we—as you can see, we have a number of
2 people registered so we are holding speakers to 7 minutes apiece and then, as we have

3 time at the end of the meeting, we’ll let—allow speakers who did not pre-register to

4 speak to come up to the podium.

5

6 All right, so let’s begin with Charlotte Mooney, who will present the context of today’s

7 meeting.

g  Charlotte Mooney, EPA (Opening Comments)

9 CHARLOTTE MOONEY: Hi. I’'m Charlotte Mooney and I am the Branch Chief of the

10 Recycling and Generator Branch. We just reorganized our office and so the names of all
11 of our organizations have changed and I always have to check and make sure I’ve got the
12 right one. If you would hit the next slide, Marilyn, I’ll just go ahead. There we go.

13 Basically, we just wanted to give you a little background and context on what the meeting
14 here today is for and what we’re talking about.

15

16 And so what we’ll do is we’ll give you that background context, do an overview of the

17 rule that we’re discussing so that anybody who’s in the wrong meeting knows they might
18 want to get up and go to the other meeting that’s upstairs, and then talk about next steps.
19 So this will just be a very brief intro to what we’re talking about today. Basically, the

20 reason we’re here is to hear your comments on the rule. We published this rule a couple
21 months ago and are now in the mode of hearing comments from stakeholders to see what
22 your thoughts are on that rule to help us make decisions as we go forward with next steps.
23

24 Basically, what is this rule that we’re talking about? And this will help you know whether
25 you’re in the right room. It’s basically a change that we made to the Hazardous Waste
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Management Regulations that governs hazardous waste recycling, and we call it the
Definition of Solid Waste Rule. It’s kind of an obscure name but, basically, that’s the
portion of the regulations that governs hazardous waste recycling. And it’s called that,

you’ll see why—that title comes out of the statute.

Basically . . . Oops! I’'m sorry, Marilyn, back one. The reason we did this rule—and
we’ve done, as you’ll see in a minute, a lot of work on this rule over a long period of
time—the main purposes for this rule are to encourage hazardous waste recycling to
obtain the benefits of sustainable use of resources and to make sure . . . We wanted to do
two things, basically streamline the regulations to encourage people to choose recycling
rather than disposal for hazardous materials and to make sure that the regulations are
protective of human health and the environment in ensuring that those materials are

recycled and not discarded.

As I said, this rule’s has a long history and I’ve been here through most of it. As you can
see along the bottom there, we’ve had a number of court decisions. This has been an issue
that’s been litigated quite a bit, so over this timeframe of 20 years or so we’ve had a
number of court decisions providing some direction to EPA about how EPA should be
addressing this issue. Starting back, oh, even before I came to the agency, which was in

’91, there were a number of efforts to try and fix this part of the regulation.

It’s been a very contentious part of the hazardous waste regulations for a long time, so
there were a number of efforts. We had a Definition of Solid Waste Task Force back in
1994. 1 think there are a couple of members of the task force here. So you can see this

issue is something that, oh, sticks with people during their careers. And we had an EPA
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state Co-Implementation Project where we worked very closely with state agencies to

figure out how to address this issue.

And I believe that the rule that we published takes into account all of the work that we
learned during those different efforts over this long—very long period of time. We
published a proposal in 2003 and I have to admit that the comments were generally not
enthusiastic, shall we say. So we did take another look at the approach that we had taken
and what we ended up doing was doing three studies—recycling studies—trying to learn
more about hazardous waste recycling so that we could do a better job with the next

version of our proposed rule.

And the studies looked at what kind of problems did we see in the record from hazardous
waste recycling, what kinds of things did we see responsible companies doing to try and
make sure that those bad things didn’t happen, and then looking at the economics of
hazardous waste recycling to try and understand is hazardous waste recycling different
from manufacturing or not, and if it is, how. And the reason for that is that under our

statute we have the authority to regulate waste management but not manufacturing.

So it’s—that’s sort of the important distinction that this rule looks at—what’s
manufacturing and what’s waste management. The rule was federally effective December
29, 2008. Shortly thereafter, January 29, the Sierra Club submitted a petition requesting
that the agency review the regulation, actually specifically requesting that we repeal the
rule and stay its implementation. Shortly thereafter we got a letter from a coalition of

industry representatives requesting that we deny that petition and stating their reasons for
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thinking that we should do so based partly on the fact that they felt that the rule we had

written reflects the court cases on the jurisdictional lines that the statute draws for us.

We then started getting a flood of letters from folks and that started us thinking that
perhaps people were interested enough that we needed to take another opportunity for
people to comment. Every . . . Both proposals and a number of the previous efforts we’ve
had public meetings and public comment periods, but we thought that given that there
seemed to be a high level of interest in this issue it would be worth having one more. So
we decided to have this meeting today and take public comments to help the agency

decide how to respond to that petition.

So very briefly . . . And I think the rule is 500 pages long, something like that? It’s very
long. But very briefly, there are four big pieces of the rule. The first is called “Under the
Control of the Generator Exclusion,” and that’s basically an exclusion with conditions for
materials that the generator themselves chooses to recycle within their own company or

at their facility.

The transfer-based exclusion is an exclusion that has additional conditions in addition to
the ones that are in the first exclusion. And that’s for people who choose to recycle their
hazardous waste by sending it to another company, a commercial solvent recycler, for

example, or a commercial metal recovery facility.

The non-waste determination procedure is a case-by-case opportunity for people to
petition either the state or the federal regional agency for a determination that their

material is not a waste and, therefore, should not be regulated.
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And then the legitimate recycling provision—and this is something that has been, I think,

one of the key issues with this rulemaking for the its entire history, I think . . .

And the diff—the key is that these exclusions are applicable only to legitimate real
recycling, not sham recycling (people pretending to recycle their material). And how to
draw that distinction is very difficult so we’re—we’ve found that we were able to
promulgate a regulatory provision laying out how that distinction should be made. Just to
tell you what’s covered by the rule, only materials that are reclaimed, and that’s sort of a
regulatory term of art but what it means is things that are either regenerated like solvents
that can be redistilled and reused or manufacturing residues that have metals in them and

the metals can be recovered and reused.

Things that are not eligible include any type of burning for energy recovery. So any
combustion type of energy recovery is not covered under this rule. Any type of recycling
that involves placement on the land, and that would be things like . . . I guess the classic
example is use of hazardous waste in fertilizers. Sometimes that’s done. They recover the
metals and then use those metals in fertilizers as a micronutrient. That is not included in

this rule. Materials . . .

There’s a whole long list of things that are already excluded from the definition of solid
waste. Those are not addressed in this rule as well. Spent lead acid batteries and spent
petroleum catalysts, which there’s two sort of particular wastes that are not included in
this rule. Okay, so what we wanted to make clear to folks is that the definition of solid

waste is based on this statutory definition of solid waste, and the key term is “discard.”

10
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Basically, materials that are discarded are solid wastes and, therefore, subject to

regulation under RCRA .

Materials that are not discarded are not. And so that term “discard” becomes sort of the
key point that people argue about for long periods of time. And so what we wanted to
make clear to you is that we’ve been trying to address that issue looking at the court
decisions that we’ve had over these years to help us try and figure out what the court
thinks those—that term means. And there are certain aspects of this rule that we think
really are drawing that line between discard and non-discard, and that we don’t think we

will be making changes to those portions—major changes to those portions of the rule.

Specifically, we don’t expect we’ll be repealing either the hazardous—the reclaimed
under the control of the generator exclusion or the non-waste determination process.
Those, we feel, are pretty integral to the definition of discard. But we do think there may
be opportunities to make some revisions to those portions and make changes to other
portions of the rule as well. So in the Federal Register notice we specific—we—we’re—
we definitely welcome comments on any aspect of the rule but we specifically identified
four issues that people have raised to us either in the petition or in subsequent comments

and discussions.

So we identified a couple of issues that we were specifically looking for comments on.
One of those is the use of the word “contained” as a standard for storage, basically saying
that a material must be contained, i.e., not released to the environment. And there—

there’s certain ways . . . We could certainly look at helping define that more—that term

11
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in the regulations more specifically, providing guidance, other ways we might address

that sort of “contained” issue, which was raised in the petition.

Another one is the notification that’s required. Folks that actually generate or recycle
these materials are required to provide a notification to the EPA or the states through a
database that we use. And so we wanted to look at how that notification should be built
into the regulations. It’s currently there but we could change sort of its effectiveness.
How it’s determined that operations are legitimate. | mentioned that legitimacy
distinction. There are—there have been questions raised about how we drew up that

provision and potentially we could make some changes to that provision specifically.

And then the exclusion for materials that are transferred to a third party for recycling.
That’s sort of a big issue and there’s a number of changes that folks have suggested that
we might make to that provision. So that’s another one where we’re specifically looking
for comment. Okay, how does . . . What’s happening right now, I guess, is sort of the key
question. Basically, the rule is in effect as part of the federal regulations. It did go into

effect last year and is currently in effect.

However, the way the hazardous waste program works in this country is that states are
authorized to implement the program in lieu of the federal government. And they
implement their own version of the regulations in place of the federal regulations. Their
regulations must be at least as stringent as the federal regulations. They can also be more
stringent. So when we do a rule like this one that is less stringent in that it streamlines the

regulations for recycling, states are not required to pick it up.

12
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They do not have to adopt it into their rulemaking—into their program. And in addition
to that, it takes quite a while for states to do that. It can be a year, or 2 years’, 3 years’
process. So, currently at this time only New Jersey and Pennsylvania have adopted the
rule. So in the rest of the country the rule is not in effect; the existing state hazardous
waste regulations are. We think that it’s quite possible that states may choose to wait until
EPA finishes this process because it’s an awful lot of work for a state to go through and

adopt a rule.

So I’m not sure that I wouldn’t make this decision myself. They probably . . . Many of
them may wait to see how this process ends up before they choose to decide whether to
adopt the rule into their state programs or not. And then if we do decide to revise the rule
and change the regulations in any way that makes them more stringent, because state
programs have to be as stringent as the federal program, the two states (Pennsylvania and
New Jersey) or any others that have picked up the rule would have to include whatever

those more stringent provisions are into their regulations as well.

So, we’ll carefully consider any comments that you guys provide today or that anyone
provides to our docket through written comments. We’re looking forward to hearing what
people have to say. I think it’s exciting that people are as interested in this rule as it
seems you all have been. It’s not the top on most people’s list of exciting topics.
However, we did receive a request to extend the comment period and we have done so.

The Federal Register notice should be out, I think, next—early next week.

But it is—it is official, the comment period is extended until August 13, and if you would

like to submit comments, the instructions for doing that—and if you’d like to look at any

13
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of the background documents or comments submitted by other folks, directions to getting
to the docket—are on our Web page. And I’m not going to read the link but that’s what it
is. After we review the comments we will be going through a decisionmaking process
and we will first issue a tentative decision on our—or a decision on how to address the

petition.

We’re required by regulation to publish that tentative decision in the Federal Register for
public comment. So we’ll publish our tentative decision and accept public comments on
that decision, and then we will publish a final rule taking into account those comments
and that final. I guess. I’'m not sure it’s a rule necessarily but that final determination is
also published in the Federal Register—Federal Register. And the first question I got
when I walked in the room was “How long is this going to take,” and that really depends

on the complexity and the number of comments that we get.

So we’re hopeful, we’re very enthusiastic to get this sort of process done and answer
people’s questions and sort of settle the, I think, uncertainty that exists around the rule
right now. So we will be doing our absolute best to try and respond as quickly as we can
to the petition. So thank you very much for taking the time to come today. We definitely
look forward to hearing your comments and we welcome your input to help us with

making this decision as we move forward looking at the petition.

Thanks. And definitely feel free to grab any of us and ask questions as we go on through

the day. We’re happy to help you out if there’s anything that you need today. Thanks.

14



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

TRACY ATAGI: All right, we have a lot of speakers today so we’ll go ahead and get started

with Lee Rice of the World Resources Company.
Public Speakers
M. Lee Rice, World Resources Company

LEE RICE: Of course, I am Lee Rice representing the World Resources Company, McLean,
Virginia. In this presentation, I will use WRC as the short name for World Resources
Company. The scope of WRC’s recycling business is worldwide. In the decade ending
last December, WRC reclaimed over 600,000 tons of electroplating wastewater treatment
sludge and performed millions of sophisticated tests of generators, batches, and samples
of the material. These tests conclusively show that electroplating wastewater treatment
sludge, if improperly managed during shipment or recycling, can result in unaccepted

risks to human health and the environment.

Worldwide requirements that specific—that specify proper management procedures are
well justified. WRC’s laboratory tests are required to ensure that each batch of received
material can be used to produce products meeting the standard—the contract standards
and specifications of purchasing customers. All our products are sold for metal extraction
under long-term contracts with primary smelters. In the United States, electroplating
wastewater treatment sludge is designated FO06 and WRC’s business is defined as partial

reclamation.

The material has been determined to be commodity-like in the U.S. under variances
granted by EPA headquarters for feed—for our feeding facility and Pennsylvania’s

Department of Environmental Protection for the facility located in that state. In our

15
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comments submitted prior to EPA’s promulgation of the new rule under—we’re talking
about today,—we argued that two steps must occur to protect human health and the

environment under the proposed transfer-based exclusion.

First, detailed review and approval of the—by the overseeing regulatory authority must
occur prior to the start of any new hazardous secondary material recycling operation and,
second, any new, partial reclaimer must demonstrate that firm contracts are in place to
ensure that the final reclamation step will be carried out, else, the probability is very high
that unacceptable risks to human health and the environment will occur. Therefore, WRC
recommended that FO06 recycling should only be carried out by RCRA Part B, Permitted

Facilities, or under modified comparable regulations.

One of EPA’s subjects specified today, as Charlotte said, was the transfer-based
exclusion. EPA . .. We recommended that—in—in—under that—the subject that EPA
reinstitute the prior RCRA recycling rules under the transfer-based exclusion. WRC
strongly supports and advocates that EPA take this very important step. At minimum, the
regulation of FOO6 under the transfer-based exclusion must be returned to the pre-to the
prior RCRA Rules, in our judgment. Advocacy of this change is fully supported by

substantial evidence WRC has obtained by study of public records.

These analyses clearly show that improper regulatory management and/or lax supervision
of FO06 recycling, in fact, is currently endangering public health and the environment.
WRC believes that under the current rule the probability of further endangerment of
human health and the environment is very high. WRC has documented its public record

findings and has submitted detailed analysis to appropriate regulators. Further, the

16
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information as submitted to the regulating EPA agency in October of 2008 and May of

2009 has been copied to Director Matt Hale of your all’s division.

I don’t know what the name—his title is anymore. Further, WRC endorses a key EPA
objective to increase the quantity of material being recycled and WRC firmly believes
that the capacity of existing RCRA Part B Permitted Facilities is fully sufficient to meet
all new recycling demand that may occur. Another subject for discussion today is
whether intermediate facilities should be allowed to store hazardous secondary material

under the transfer-based exclusion.

WRC opposes this provision of the new rule and does not believe that it provides any
needed or useful incentive toward increasing recycling activity. Instead, this provision
merely imposes unnecessary regulations and supervisory costs, and may well cause
unacceptable endangerment of human health and the environment. WRC strongly

recommends the elimination of the provision under current regulations. Thank you all.

TRACY ATAGI: Thank you very much. Next up we have Fern Abrams of IPC.

Fern Abrams, IPC - Association Connecting Electronics Industries

FERN ABRAMS: Good morning. My name is Fern Abrams. I’m the Director of Environmental

Policy and Government Relations for IPC, the association connecting electronics
industries. IPC is a global trade association representing over 2,700 member companies,
approximately 75 percent of which are located in the United States. IPC represents all
facets of the electronic interconnect industry including design, print, and circuit board

manufacturing and electronics assembly.
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Printed circuit boards and electronic assemblies are used in a variety of electronic
devices, including cell phones, computers, pacemakers, automobiles and sophisticated
missile defense systems, as well as the videotaping system today. Although IPC members
include electronic giants, 60 percent of [IPC members are small businesses. The typical
IPC member has 100 employees and a profit margin of less than 4 percent. IPC believes
the Definition of Solid Waste, or DSW Rule, is an important step towards more fully

realizing the resource conservation goals of RCRA.

Contrary to the Sierra Club’s characterization of the 2008 rule as a midnight rule, the
EPA, as Charlotte mentioned, formed the Definition of Solid Waste Task Force in 1992,
over 15 years before the rule was published. Over the years, a number of independent
published studies, summarized in EPA’s regulatory impact analysis, identified the RCRA
regulatory structure as a barrier to recycling. In their July 2003 publication, “Beyond
RCRA: Waste and Materials Management in the Year 2020,” EPA recognized the need
for reform stating, “Creating a system truly oriented towards efficient use of resources
could also require fundamental changes. So that materials now considered waste would

be seen whenever possible as commodities with potential uses.”

One approach to making such a system work would be to identify materials as waste only
when they’re clearly destined for disposal. That is materials management, not waste
management. Reducing distinct (inaud.) between waste and materials could dramatically
improve recycling and reuse rates and, therefore, make great contributions towards
conservation of resources. We believe the DSW Rule finalized in 2008 represents an
essential step in enabling EPA to move towards the future where the focus of RCRA is on

resource conservation.
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Under the rule, secondary materials that would be considered hazardous waste if
discarded will increasingly be reused, recycled, reclaimed. EPA’s regulatory impact
analysis estimates that, in addition to providing valuable economic benefits to the
beleaguered manufacturing sector, over 2,400 industrial facilities are expected to switch
from disposal to recycling, resulting in the diversion of over 20,000 tons per year of

waste from landfills towards beneficial reuse.

We believe the rule strikes a delicate and appropriate balance between removing
regulatory barriers in order to encourage recycling and meeting EPA’s mandate to
maintain environmental protections. EPA has amassed a significant and thorough docket
to support the provisions selected. We believe that EPA should not contradict its previous
judgment by reopening the rule, nor should it entertain additional provisions, which

would overregulate the excluded materials.

Although there are a number of materials that are more likely to be recycled under the
transfer-based provisions of the DSW Rule, I'd like to use the remainder of my time to
focus on one particular wastestream from the manufacturer of electronics. Ironically, it’s
the same waste stream we just heard about. Metal sludge created through the treatment of
wastewater from electroplating of print and circuit boards and other items is one of the

secondary materials that will be more commonly recycled under the provisions of DSW.

Electroplating wastewater treatment sludge preve—represents one of the largest sources
of untapped metal-bearing secondary material in the United States. As a result of the cost

of recycling under RCRA Hazardous Waste Regulations, landfill has been the dominate

19
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choice for final disposal of electroplating sludge. This sludge often contains metals of
concentration significantly higher than those occurring in nature. For example, copper ore
normally contains less than 1 percent copper whereas copper sludge from the printed

circuit board industry averages 10 to 15 percent copper.

However, because landfilling is generally less expensive than metals recovery under
RCRA Hazardous Waste Regulations, most metals waste sludge has been landfilled,
wasting valuable resources. Under the restrictions allowing recycling only by heavily
regulated RCRA treatment, storage, and disposal facilities, very few companies have
undertaking the recycling of electroplating sludge, creating monopoly-like conditions and

monopolistic pricing.

The transfer-based exclusion in the DSW Rule empowers the marketplace to create new
and cost-effective recycling options that produce the win-win situation of reducing the
mining of virgin metals and saving money. One such company, Micro-Nutrients, was
recently featured on the Discovery Channel’s “Green Magazine TV.” By pursuing an
exemption from RCRA Hazardous Waste Regulations, Micro-Nutrients became a leading

recycler of copper from spent etching solutions.

Now under the provisions of the DSW Rule, Micro-Nutrients may begin recovering the
valuable copper contained in electroplating sludge. This company is but a single example
of new recycling that will be encouraged by the removal of regulatory barriers under the
DSW Rule. This example also highlights the importance of the transfer-based exclusion,

which provides the greatest opportunity for increasing the recycling of secondary

20
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materials. Many of the secondary materials produced in the electronics and other

manufacturing sectors cannot be recycled onsite.

Economies of scale, along with differing input needs, allow manufacturers in one sector
to make efficient use of secondary materials produced by other manufacturing sectors.
IPC believes that with the DSW Rule EPA has taken an important step towards relieving
unnecessary regulatory burdens on the manufacturing sector while at the same time
furthering its mission of protecting the environment and human health by encouraging
increased recycling. We urge EPA to examine the strong regulatory record it has amassed
in support of this carefully calibrated rule and deny the Sierra Club’s petition to reopen

the Definition of Solid Waste Rule.

TRACY ATAGI: Next up we have Daniel Moss from the Society of Chemical Manufacturers

and Affiliates.

Daniel Moss, Society of Chemical Manufacturers and Affiliates

DANIEL MOSS: Good morning. My name is Dan Moss and I’m pleased to appear before you

this morning to represent the views of the Society of Chemical Manufacturers and
Affiliates, or SOCMA, on whether the agency should make any changes to the recently
promulgated Definition of Solid Waste Rule. SOCMA is the leading international trade
association serving small- and mid-sized batch, custom, and specialty chemical
manufacturers. This morning I wanted to focus on two broad areas of interest related to
the DSW Rule, as well as to briefly outline SOCMA’s positions on the specific questions

raised by EPA in the Public Meeting notice.
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In summary, we believe that EPA should not reopen any part of the rule. EPA could offer
a helpful guidance of what “contain” means in different contexts. We’ll be submitting
written comments for the record, which will address these topics in more detail. First and
foremost, SOCMA was strongly supportive of the final rule as finalized in October 2008,
and remains so. Given that the rule is the culmination of well over a decade of work by
committed EPA staff and interested industrial and environmental stakeholders, it is not,

in any way, a midnight regulation.

Furthermore, we believe that the rule strikes an appropriate balance between economic
and environmental concerns and will enable our members, over 70 percent of which are
small- and medium-sized businesses, to recycle more materials than they can now. We
are glad that EPA does not intend to repeal the rule in whole or stay its implementation.
We were particularly encouraged by EPA’s statement that it does not expect to repeal the

exclusion for hazardous secondary materials reclaimed under the control of the generator.

As EPA correctly noted, materials that remain under the generator’s control and are
legitimately recycled are not discarded and, thus, cannot be regulated as hazardous waste.
Furthermore, within the under the control of the generator exclusion SOCMA members
are especially supportive of the tolling provisions of this rule given the unique
composition of our membership. Many of our members engage in toll manufacturing in
which one party contracts with a second party to have a particular or specialty chemical

intermediate or product made at a facility owned or operated by the second party.

The previous RCRA Rule has discouraged recycling in this context, but the new rule has

recognized that the terms of a tolling agreement can ensure that secondary material that’s
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generated and recycled as part of the manufacturing process remain under the control of
generator. Thus, our members should now be able to recycle materials that they have
been disposing of by incineration, reducing CO2 emissions in the process. I say “should”
because the regulatory uncertainty that would accompany any move to reopen parts of the
rule would certainly delay this exclusion from being adopted in additional states for a

significant amount of time.

Indeed, EPA’s mere consideration of the Sierra Club’s petition has had this effect. No
additional states have adopted the rule besides the handful of which did so automatically
by reference or which have deferred to EPA to implement all RCRA Rules. The mere
specter of legal and administrative questions related to the status of the rule has
undoubtedly contributed to this lack of additional state activity. Questions about the
rule’s status have also prevented EPA staff from conducting outreach to the states on
behalf of the rule, a rule which some of the members of the staff have been working on

for the better part of two decades.

Given the limbo spurred by EPA’s consideration of the Sierra Club’s petition, it seems
clear that even a partial reopening of the rule to address any of the specific issues laid out
in the Public Meeting notice would only lead to additional legal and administrative
uncertainty. Consequently, SOCMA urges EPA to reject the petition and to refrain from
initiating a new rulemaking process. Finally, I wanted to briefly address the specific

issues that EPA highlighted as prospects for possible revisions.

First, regarding the definition of “contain,” SOCMA believes that all concerned would

benefit if the agency did issue interpretive guidance further clarifying the application of
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this term in particular contexts. Such guidance should provide that complying with
RCRA regulatory standards will be a safe harbor, but EPA does not need to reopen the
rule to do this. Second, SOCMA does not believe that EPA should amend the rule to
make the notification requirement a condition of the exclusion rather than a freestanding

requirement.

The thermonuclear consequences of inadvertently violating the requirement, if it was a
condition of the exclusion, that is becoming a RCRA TSD, would be far out of proportion
for the purposes served by the notification requirement. The existence of civil and
criminal penalties for failure to notify is sufficient to ensure compliance. Third, SOCMA
does not believe that the two legitimacy factors that are now to be considered should be

made mandatory to all recycling.

We agree with EPA’s determination in the preamble to the final rule that while these two
factors are still important in making legitimacy determinations, they do not necessarily
have to be met for the recycling activity to be considered legitimate. Making them
mandatory could end a great deal of current recycling. It would also be a huge blow to
states who would have to reopen all their recycling exemptions to add those new
requirements. SOCMA is particularly concerned about the possibility that toxics along

for the ride might be made a mandatory factor.

It is entirely possible that a product cycled from a secondary material may have
impurities that are not present in the same product made from virgin materials—
impurities that have absolutely no effect on the product’s suitability for use as, for

example, an ingredient in another process. There are literally hundreds of Appendix 8
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constituents and having the scan for all or some set of, or subset of, them could easily

destroy any value of a recycling process.

And what does “significantly elevated” mean in cases of parts per million levels? This
fourth legitimacy factor has worked satisfactorily as a factor to be considered. EPA
acknowledged the validity of these industry concerns noting that the overall
determination of legitimacy is made on a case-by-case basis, which is often facility-
specific and not all legitimate recycling can fit into such a rigid system. SOCMA agrees
with the agency’s conclusion that it’s approach on the final rule, it’s clearer than the
existing guidance, yet retains enough flexibility to account for the variety of legitimate

hazardous secondary materials recycling practices that exist today.

Finally, SOCMA generally supports the transfer-based exclusions promulgated and does
not believe that it needs to be revised. However, in the interest of time I will defer to
other speakers today to comment on it in more detail. For all these reasons, and others,
we urge EPA to reject the petition and to encourage states to adopt the rules promulgated.

Thank you.

TRACY ATAGI: Thank you very much. Next up we have Michael Fusco from Safety-

KleenSafety-Kleen Systems, Incorporated. Thank you so much.

Michael Fusco, Safety-Kleen Systems Inc.

MICHAEL FUSCO: Thank you. Good morning. My name is Mike Fusco and I represent Safety-

Kleen Systems, Incorporated. I’'m here to provide comments on the EPA’s Definition of
Solid Waste Regulation. I’d like to thank EPA for holding this public meeting and

providing the opportunity for stakeholders like Safety-Kleen to provide comments.
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Safety-Kleens [sic]/ is principally a recycling business involving recycling of various
petroleum-based chemical products generally used as cleaning solvents and blended, re-

refined oil products from used oil.

Safety-Kleen is one of the largest solvent recyclers and the largest oil re-refiner in North
America. The company has five recycle centers that recycled in 2008 approximately 13
million gallons of used mineral spirits and other solvents into recycled solvent products.
The recycle solvent products meet all of Safety-Kleen’s and our customers’
specifications. In addition, our East Chicago/Indiana facility re-refined approximately
109 million gallons of used oil into base oil and enhanced it to make lube crankcase oils,

hydraulic oils, and oils for other industrial applications.

The products of Safety-Kleen’s re-refining process meet the very same standards as the
identical products derived from virgin crude oil. Safety-Kleen currently has a recycling
program to utilize the revised definition of solid waste for our customers who use
petroleum solvents in New Jersey and Pennsylvania. We are presently receiving material
in these states under this exclusion. For a variety of reasons, our customers find this

exclusion to be valuable.

Also, it is Safety-Kleen’s experience that this exclusion can be utilized in a manner that is
protective of human health and the environment, to foster good stewardship and recycling
of a previously overlooked resource (that is used solvents), and without creating a
liability for taxpayers or the local communities where our facilities are located. It is
important to note that all of Safety-Kleen’s facilities in New Jersey and Pennsylvania that

are utilizing this exclusion have RCRA Part B permits.
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We believe that since these permits have very explicit operating requirements, they
provide an additional level of protection for our customers and ensure the legitimate
reclamation of their solvents. In the May 27 notice, the EPA requested comment on
several parts of the Definition of Solid Waste and in the interest of time this morning ’'m
not going to cover in its entirety what I have here for the definition of “contained,”

“notification,” and the definition of “legitimacy.”

I’ve provided you with those written comments and you can certainly look for greater
detail. But in short, we believe that the definition of “contained” can be handled utilizing
the RCRA performance standards that are already in existence. I believe that notification
to competent state authorities or at the EPA, whichever may be required, is certainly a
necessity for this rule to work going forward. And we firmly believe that the definition of

“legitimacy” should utilize all four legitimacy criteria as a requirement.

And that leads us to commenting on the transfer-based exclusion, which is our primary
concern. Quoting EPA in the May 27 notice, the EPA says, “As explained—as EPA
explained in the October 2008 DSW Final Rule, businesses often ship hazardous
secondary materials to be reclaimed by a third party or commercial facility or another
manufacturer. In such situations, EPA determined that the generator has relinquished
control of the hazardous secondary materials and the entity receiving such materials may

not have the same incentives to manage them as a useful product.”

“As a result of this conclusion, EPA developed specific conditions for the transfer-based

exclusion in order for the agency to determine which hazardous secondary materials

27



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

transferred to another entity are not discarded.” Based on the announcement for the
public hearing, EPA does not seem convinced that the specific conditions developed for
the transfer-based exclusion would preclude secondary materials transferred to another
entity from being discarded. As I mentioned earlier, any deviation from the rule’s

requirements would constitute a violation of RCRA.

The current language is adequate to ensure compliance with the exclusion and RCRA.
Safety-Kleen believes that the transfer-based exclusion must be maintained. This
exclusion provides generators with cost-effective access for recycling of their hazardous
secondary materials. Commercial recyclers like Safety-Kleen with its readily available
recycling capacity providing the cost benefit of economy of scale provides significant

recycling capabilities to generators of all sizes.

This especially makes good financial and environmental sense for smaller generators that
otherwise would not be able to establish the infrastructure needed to legitimately recycle
recoverable material with all the necessary environmental safeguards needed. The
transfer-based exclusion provides these generators with an environmentally sound,
economically viable recycling alternative. Also based on greenhouse gas benchmarking
studies that Safety-Kleen has performed and provided to the EPA, the recycling of
hazardous secondary materials provides measurable and substantial benefits in reduction

of overall greenhouse gas emissions.

If the agency has any concerns with this exclusion as presently written, we believe that
modifying the exemption to include our suggestions on the preceding three sections

would be—would more than adequately address any concerns and minimize threats to
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human health and the environment. Specifically, if the transfer-based exclusion includes
provisions defining “contained” that are based on RCRA-permitted facility performance
standards; secondly, requirements that generators, intermediate facilities, and recyclers
notify prior to handling hazardous secondary materials; and, finally, making all four
legitimacy criteria mandatory will be an environmentally sound approach that maximizes

the recycling of a valuable material.

Again, thank you for the opportunity to provide our comments on the Definition of Solid

Waste.

TRACY ATAGI: Thank you very much. Next up we have Tawny Bridgeford from the National

Mining Association.

Tawny Bridgeford, National Mining Association

TAWNY BRIDGEFORD: Good morning. My name is Tawny Bridgeford. I’'m an Associate

General Counsel at the National Mining Association. NMA appreciates the opportunity
today to speak in strong support of the agency’s final rule. NMA is the principle
representative of the producers of most of America’s coal, metals, industrial, and
agricultural minerals. NMA has been deeply engaged for almost three decades in the

regulatory debate over what constitutes a solid waste under RCRA.

Over that time, the mining and mineral processing industry has labored under a series of
EPA regulatory definitions that improperly and unlawfully characterize valuable end
process secondary materials used in the industry’s production operations as waste. These

unlawful regulatory definitions were successfully challenged by NMA and its
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predecessor in the D.C. Circuit, most recently in the Association of Battery Recyclers

case in 2000, which served as the impetuous for this 2008 final rule.

As others have discussed today, the final rule is not a midnight regulation. EPA’s final
rule is 29 years in the making. The torturous history of this rulemaking spans six
administrations, involves multiple rulemakings, and includes numerous federal court
challenges. The most recent chapter in this history began in the wake of ABR in 2003
when EPA issued its proposed rule. EPA issued its final rule in October 2008. All told,
EPA spent 5 years just on the development of this portion of the administrative record for

this rule.

The amount of time and staff resources expended on evaluating the potential options,
developing the restructured approach in the rule, and completing studies that support the
finalized approach needs to be underscored, particularly since the rule represents a hard-
fought balance between encouraging environmentally beneficial resource conservation
and recovery and protecting the environment and public health from harm—two major

goals of RCRA.

NMA strongly urges EPA to deny the Sierra Club’s petition and to not upend the
progress made by the agency. Among other things, Sierra Club’s petition seeks remedies
that have already been struck down by the D.C. Circuit as unlawful conditions on
secondary materials not, in fact, discarded. EPA should instead preserve the balance it
achieved in the final rule. NMA will submit more detailed comments to the docket.

Today, however, we would like to focus on two key issues.
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First, EPA is barred from regulating secondary materials not, in fact, discarded. EPA
states in the final rule that it more directly considers whether particular materials are not
considered discarded and are not solid and hazardous wastes subject to regulation under
Subtitle C of RCRA. As the D.C. Circuit recognized in 1987 and reaffirmed in 2000,
Congress clearly and unambiguously expressed its intent that solid waste—and therefore,
EPA’s regulatory authority—be limited to materials that are discarded by virtue of being

disposed of, abandoned, or thrown away.

EPA should remain mindful that until the point of generation or, more specifically, when
the material is actually discarded, the material is not a waste, and EPA does not have
jurisdiction or RCRA over the secondary material. In particular, EPA should not consider
any of the modifications sought by the Sierra Club to the contained and significant
release aspects of the rule because they would violate basic jurisdictional limitations

under RCRA.

If EPA were to pursue the type of remedies suggested by the Sierra Club in its petition,
the agency would squarely be in violation of the D.C. Circuit’s opinion in ABR, which
struck down EPA’s attempts in the mining and mineral processing industry to require
specific storage conditions for materials not discarded. Moreover, NMA believes that the
descriptive language and numerous examples in the preamble provide appropriate
benchmarks for facilities and state inspectors to determine whether a secondary material

is contained and whether a significant release has occurred.

Further, the final rule provides the flexibility necessary for meeting the contained

standard given the range of industrial sectors and individual company sites that may
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utilize the exclusion. EPA was correct not to mandate specific engineering controls; to
recognize that not all technologies are appropriate in each case; and to emphasize that
site-specific circumstances will play a large role in determining whether secondary
material is contained. Second, EPA should not pursue a different approach for

determining legitimate recycling.

EPA seeks public comment on the applicability of the codified legitimacy definition and
whether all of the four factors in that definition should be mandatory. NMA urges EPA
not to apply the codified definition beyond the exclusions and petition process in the final
rule. NMA also urges EPA to not make all the factors mandatory. Both options are
unacceptable both as a practical and legal matter. Applying the legitimacy standard
codified in the final rule to all of the existing RCRA exclusions would create

considerable and unwarranted regulatory uncertainty.

EPA specifically rejected this approach, finding that it would create confusion among the
authorized states and a regulated community operating under the existing exclusions.
EPA also expressly stated that by codifying the criteria it did not intend to raise questions
about case-specific legitimacy determinations previously conducted by EPA or the
authorized states. EPA’s decision is rational. There is no support in the record for
extending the codified legitimacy definition to existing exclusions, especially given the
effectiveness of the 1989 (inaud.) Memorandum in distinguishing between legitimate and

sham recycling.

For 30 years, the industry and authorized states have effectively relied on this

memorandum to determine legitimacy. These decisions should not be jeopardized under
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this rulemaking. To do so would likely lead to branding legitimate recycling processes as
illegitimate and causing valuable resources to be wasted. In addition, EPA explicitly
stated in the final rule that some recycling processes may not conform to one or both of
the discretionary legitimacy factors and yet those processes would still be considered

legitimate.

EPA correctly recognized that toxics-along-for-the-ride factor may not be relevant for
determining legitimate recycling in the mining and mineral processing industry. The
rulemaking record more than adequately supports EPA in making that determination. The
public, EPA, the authorized states, and the regulated community would be ill-served if
EPA were to reverse its position as it would halt legitimate recycling practices while the

industry petition the agency for a favorable ruling.

The record provides no support for pursuing this impractical, time-consuming, resource-
intensive, and environmentally counterproductive exercise. In conclusion, after almost 30
years of debate, EPA has crafted a workable rule that can substantially reduce decades of
regulatory uncertainty over what constitutes solid waste under RCRA. The final rule
achieves RCRA’s goal of protecting human health and the environment and encouraging
resource conservation. NMA urges EPA to deny the Sierra Club petition and to

implement the rule as adopted. Thank you.

TRACY ATAGI: Thank you. Next up is Susan Miller from BIA. Is Susan Miller here? Okay. All

right, we’ll move on then to David Case of the Environmental Technology Council.
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David Case, Environmental Technology Council

DAVID CASE: My name is David Case. I’'m the Executive Director of the Environmental
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Technology Council, which is a trade association for the commercial hazardous waste
industry. ETC members are commercial firms that provide technologies and services to
customers for recycling, treatment, and disposal of hazardous wastes. These companies
operate solvent recycling facilities, oil recovery facilities, metal reclamation units, airport
de-icer recycling plants, photographic chemical and film recovery facilities, chemical
product recovery operations—in other words, the full gamut of hazardous materials
recycling, as well as collection and transfer stations for hazardous secondary materials

and landfills, incinerators, and industrial furnaces for disposal.

In other words, ETC companies operate really all three types of facilities that are subject
to the DSW Rule. They operate onsite recycling facilities for customers under contract,
they operate off-site commercial recycling or reclamation facilities, and then, of course,
they operate full RCRA-permitted facilities that do recycling. As a result, we would like
to see a DSW Rule that is comprehensive and reasonable and protective. We do not want
hazardous waste recycling to be deregulated since that approach does not protect the

environment and creates cleanup liability for our companies.

By the same token, we do not think that the full scope of RCRA permitting regulations is
necessary for recycling. We support a DSW Rule that helps move hazardous waste higher
up the hierarchy of waste management by encouraging reuse and recycling while also
specifically addressing the pollution risks that recycling, particularly bad or sham
recycling, can pose. On balance, we think the DSW Rule under review is a good rule with

some flaws. We believe it can and should be improved.
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We urge EPA not to repeal the DSW Rule but to conduct an expedited rulemaking to fix
the deficiencies. We believe the DSW Rule is a good rule because it establishes
appropriate regulatory scheme for hazardous waste recycling, really, for the first time.
Prior to this rule, hazardous waste recycling was totally exempt from RCRA regulations.
Recycling facilities for hazardous waste did not have RCRA permits and did not have to

comply with protective standards.

The DSW Rule replaces this total exemption with a tailored regulatory program that
includes some very important standards. One of the most critical standards is financial
assurance for commercial recycling facilities. For the first time under the DSW Rule,
recycling facilities must have money set aside for cleanup. Most of the contaminated sites
created since RCRA became law have been recycling sites. When these facilities go
bankrupt or the owners just close the doors and walk away, they were not required to

have money set aside to do cleanups.

As aresult, the burden and cost fell on the states and on taxpayers. The DSW Rule, once
it’s adopted by the states, will ensure the commercial recycling facilities have adequate
money set aside in trust funds or other financial instruments to properly clean up upon
closure. It would be a huge mistake for EPA to roll back this financial assurance
requirement for commercial recycling facilities by repealing the DSW Rule. Another
reason we support the DSW Rule is that factors for distinguishing legitimate from sham

recycling are finally codified in the rule.
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These factors determine which facilities are conducting legitimate recycling by
reclaiming materials and producing valuable products and which facilities are engaged
really in sham recycling that is nothing more than treatment or disposal and should be
done in compliance with a full permit. For many years EPA refused to put these
legitimacy factors in the regulations, relying instead on informal guidance that was
unclear and unenforceable. That’s why we had companies like Marine Shale Processors

in Louisiana, probably the most infamous sham recycler ever.

Marine Shale claimed to produce fill material which they used to fill in bayous in
Louisiana when, in fact, they were simply an incinerator burning hazardous waste
without a permit. Because the legitimacy criteria were not in regulations, it took the
Department of Justice many years of enforcement action until they finally were able to
close Marine Shale down. If the DSW Rule had been in effect, we believe Marine Shale
and the now current Superfund site at the Marine Shale facility would never have been

allowed.

So we strongly support the inclusion of legitimacy factors in the final rule. And then
another important feature, and I’'m—this is certainly not a comprehensive list but
probably the third most important feature, is that the DSW Rule requires customers to
conduct essentially compliance audit of commercial recycling facilities before sending
their hazardous waste there. We think this is a very innovative provision that reflects
good industry practice and puts responsibility on the generator to document that the
recycler has financial assurance and trained personnel and is ready to receive the

material.

36



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

Again, we believe it would be a setback if the DSW Rule with this innovative provision
were repealed or rolled back. There are other laudable features of the rule, which I won’t
go into here, but in general we support the notification provisions, the recordkeeping, and
the residuals disposal. So as you can see, it’s really a mistake to say the DSW Rule
deregulates hazardous waste recycling. We think, in fact, that it regulates recycling for

the first time and in many protective ways.

But, as I said at the outset, the rule has many flaws and we support EPA—we support the
idea of initiating a second rulemaking to improve upon and address those flaws. I will
briefly list them. Number one, financial assurance is required only for commercial
reclamation facilities. Generators who conduct their own onsite recycling or have
contractors come on and do the recycling do not have to have financial assurance for
closure. We don’t see any good reason for that distinction and we think the rule should be

amended to extend financial assurance to all recycling facilities.

Secondly, only two of the four legitimacy factors are mandatory. The most important
factor, the one that prohibits recycled products from having toxic constituents that are not
necessary for the product, is not a mandatory requirement. So we support making all four
legitimacy factors mandatory. The standard for proper handling of hazardous materials,
the contain standard, is weak and unenforceable. It sounds more like a wing and a prayer

to us rather than a regulatory standard.

It would be very simple to amend that regulation to require that materials be contained in
compatible containers, that there be no leakage, that there be secondary containment, etc.

And, finally, we think the rule ought to adopt manifesting for shipments of hazardous
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materials to recycling facilities. The manifest has been one of the great successes of the
RCRA program. It tracks hazardous waste from cradle to grave. These are hazardous
materials that often have negative value even though they’re going to be recycled and,

therefore, they ought to be tracked from the generator to the off-site facility.

In conclusion, I hope we can encourage EPA not to repeal the DSW Rule but rather to fix
it. And in the meantime, states should be encouraged to go forward and adopt the DSW
Rule at the state level to set that baseline of protection and then later on to adopt the

improvements that EPA may make. Thank you very much.

TRACY ATAGI: Robert Nakamoto will not be speaking. Next Aaron Wallisch will be replacing

Larry Liden, speaking for USWAG.

Aaron Wallisch, USWAG

AARON WALLISCH: Good morning. My name is Aaron Wallisch and I’m counsel to the

Utilities Solid Waste Activities Group, or USWAG. USWAG is an association of
approximately 80 energy industry operating companies and associations that is primarily
dedicated to assisting members in the management and beneficial use of materials
associated with the generation, transmission, and distribution of electricity and natural
gas. Together, USWAG members represent more than 85 percent of the total electric
generating capacity of the United States, servicing more than 95 percent of the nation’s

consumers’ electricity and over 93 percent of the nation’s consumers of natural gas.

I appreciate the opportunity to speak today on behalf of USWAG on the Definition of
Solid Waste Final Rule. USWAG submitted comments on both Definitions of Solid

Waste proposals and is a moving intervener in the pending legal challenge to this rule.
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USWAG members generate many forms of solid and hazardous wastes as part of the
production and distribution of electricity and natural gas and members continually seek

recycling opportunities for these materials.

Several components of the Definition of Solid Waste Final Rule have had a direct impact
on the day-to-day operations of utilities. As an initial matter, as we addressed in our
comments on both proposals, EPA undertook this rulemaking in large part to a series of
federal court rulings on EPA’s RCRA authority. These cases limited EPA’s RCRA
jurisdiction over the management of solid waste to cover only those materials that have

been truly discarded rather than materials that will be reused through reclamation .

In the series of cases, the D.C. Circuit has analyzed various recycling operations and has
laid out the legal framework for EPA’s statutory authority over solid waste. Last year’s
final rule was the direct outgrowth of this case law and any changes EPA makes to the
rule must be consistent with those decisions. USWAG generally supported the Definition
of Solid Waste Final Rule because of expanded opportunities for recycling that it
provides and, therefore, we have some important concerns of EPA’s suggested revisions

to the rule.

Our first concern relates to the potential application of legitimacy criteria to all
preexisting RCRA recycling exclusions. EPA indicates that it’s considering applying the
legitimacy factors that were codified in the final rule to recycling exclusions that predate
the final rule. The application of these factors to preexisting exclusions would be a

serious mistake. As EPA well knows, RCRA is a mature regulatory program and EPA
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and the RCRA-authorized states have been implementing exclusives from RCRA for

over 30 years.

Regulators, including the states, have issued dozens of interpretations of regulatory
exemptions, which the regulated community relies on to conduct recycling operations.
Applying the legitimacy criteria to all of these interpretations is an extremely daunting
task from a practical standpoint and is legally dubious if EPA intends to apply these
criteria through a single rulemaking. Applying these criteria to preexisting exclusions
will, at the very least, require impacted stakeholders (unint.) criteria changes the previous

legitimacy determinations.

Presumably, authorized states and EPA will also need to undertake the same analysis to
ensure that the exclusions are consistent with the codified criteria. While these reviews
are undertaken, regulated industries, including USWAG members, will, in many cases,
cease recycling under the preexisting exclusions due to the risk that they may be deemed
to be in violation of RCRA storage treatment or disposal requirements. Due to the
enforcement risks involved, even though recycling operations that would easily satisfy

the codified legitimacy criteria are likely to be disrupted.

Materials have been safely recycled under previous versions of legitimacy criteria and the
application of the codified criteria, we agree, are likely to overturn few, if any, previous
interpretations of regulations. The confusion and disruption of successful recycling
operations does not warrant the perceived minor benefit of greater clarity that the
application of the codified criteria to preexisting exclusions would be provide. Move to

the second point .
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We also have concerns with EPA’s suggested revisions of the transfer-based exclusion.
As I mentioned earlier, any revision of the Definition of Solid Waste Rule must be
consistent with the federal case law and the scope of EPA’s RCRA authority. These
rulings have made clear that transferring potentially hazardous materials for legitimate
recycling between industries cannot be subject to regulation of solid waste. The options
raised in the Public Meeting Notice for repealing the transfer-based exclusion or limiting
it to recycling within the same industry run afoul of the D.C. Circuit’s case law in the

Definition of Solid Waste.

We also enclourage /sic/ you—encourage EPA not to remove the current rule’s
applicability to intermediate facility /sic/, including recycling brokers. Due to the costs
associated with recycling potentially hazardous waste, large volumes of materials are
often needed to make recycling economically feasible. Because utilities, like other
industries, attempt to minimize waste generation, our companies many not have sufficient
volume of material to make recycling possible or enough knowledge about recycling

possibilities for hazardous waste.

Allowing intermediate facilities to participate in the transfer-based exclusion allows for
the aggregation of materials that often makes recycling possible and provides for better
information-sharing because these types of facilities provide critical information about
recycling possibilities. Eliminating the rule’s applicability to these facilities would hinder
recycling efforts and provide negligible environmental benefits. Our third primary
concern with EPA’s reconsideration of the final rule is the potential change of legitimacy

factors, which would make all four factors mandatory.
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We are specifically concerned about making mandatory the factor that requires that
hazardous constituents not be significantly elevated the product recycling compared to
analogous products, that is the toxics along for the ride issue. Consistent with the D.C.
Circuit case law, USWAG maintains that the evaluation of hazardous constituents should
be a risk-based comparison and should inform the legitimacy evaluation rather than being

a hard and fast condition of recycling legitimacy.

Any efforts to make this criteria mandatory risk requiring exact similarity in constituents
between the recycling product and virgin materials, which is unnecessary to be legitimate
recycling and runs afoul of the controlling judicial decisions. On behalf of USWAG,

thank you for the opportunity to participate in this process and present some of our views

in this important effort.

TRACY ATAGI: Next up we have Jim Griffin of the American Chemistry Council.

Jim Griffin, American Chemistry Council

JIM GRIFFIN: Good morning. My name is Jim Griffin and I’'m Senior Director for the

American Chemistry Council, or ACC. We appreciate the opportunity to speak regarding
the recently promulgated DSW Rule. ACC member companies are directly impacted by
this rule and have long supported the agency in its desire to encourage recovery,
recycling, and reuse as alternatives to disposal while maintaining protection of human
health and the environment. ACC supports health safety and environmental protection
policies and rules that incorporate objective, realistic, comprehensive, and scientifically

based analyses, and we believe this rule on balance meets those criteria.
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Since the mid-1980s, ACC has advocated that EPA reform its regulatory Definition of
Solid Waste to encourage recycling of secondary materials. Now, more than ever, we
need to focus on achieving the nation’s resource conservation goals and reduce the
needless disposal of millions of tons of recoverable material. The 2008 DSW Rule revises
EPA’s Definition of Solid Waste to conditionally exclude certain types of recycled

materials from the complex RCRA requirements that otherwise would apply.

The final rule excludes secondary materials that are legitimately recycled from onerous
Subtitle C requirements since they have not been discarded. The Sierra Club wants this
rule reconsidered and repealed claiming its vague, unenforceable rush to publication has
no basis in law or policy and it presents significant risks to public health. To the contrary,
ACC believes this rule is clear in its requirements. It conforms to numerous court rulings
delineating the agency’s jurisdiction over secondary materials that are legitimately
recycled, and it has been written to minimize any potential risk to public health and the

environment.

The DSW Rule is anything but a rushed rule. It has been a work in progress since 1987
when the D.C. Circuit Court gave its first of many rulings on the issue of when a material
becomes a waste. Focusing on the statutory language of RCRA, it stated, “Congress
clearly and unambiguously expressed its intent that solid waste and, therefore, EPA’s
authority, be limited to materials that are discarded by virtue of being disposed of,

abandoned, or thrown away.”

Furthermore, the agency has devoted the last 6 years to its most recent revision of the

rule. EPA has based the rule on the concept to discard to exclude certain secondary
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materials from the Definition of Solid Waste but must provide a useful contribution to
recycling process and it must make a valuable, new, intermediate, or final product. EPA
also continues to rely on legitimacy criteria to prevent and take enforcement action

against any sham recycling.

By EPA’s estimate, the rule will impact one and a half million tons of secondary
materials per year, providing an economic benefit of roughly 95 million dollars per year.
We believe these estimates understate the potential benefit. In fact, one company’s
recycling alone will have over a 10 million dollars per year impact. The following are but
a few examples of the potential recycling some of our members will undertake if and

when the rule is adopted by the relevant states and market conditions are favorable.

First, a company with a number of facilities along the East Coast currently manages
certain spent solvent streams as RCRA fuels. Only one of those facilities has onsite
solvent recovery capability. Rather than burning these solvents as fuels and generating
combustion emissions, the company hopes to recover those solvents at that site and use
them in lieu of raw materials. Second, this same company has determined that the cost of
recycling low-priced, high-volume organic solvents like methanol (which is commonly

used to clean equipment) is often more than managing these solvents’ RCRA fuels.

Again, this company hopes to be able to have this methanol recycled at a competitive
price and use it for purposes other than as a fuel. Third, a company generates a catalyst
that contains valuable metals that could potentially be considered hazardous waste when
disposed. Generally, the valuable metals are recovered and recycled in Europe and

returned to the U.S. as a product. Under the conditions of the final rule, the recycling
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process will be considered to be conducted in the U.S., adding jobs and eliminating the

associated costs and environmental impacts of non-U.S. recycling.

In conclusion, ACC believes the final rule provides necessary regulatory framework to
promote safe and beneficial recycling of secondary materials and strongly urges EPA to
deny the Sierra Club petition and instead encourage states to adopt the rule as written.

Thank you.

TRACY ATAGI: Next speaker is Angela Flynn from the Wireless Radiation Alert Network.

Angela Flynn, Wireless Radiation Alert Network

ANGELA FLYNN: Yes, hi. 'm Angela Flynn with the Wireless Radiation Alert Network. I

request that the EPA reconsider and repeal the October 30, 2008, revisions to the
Definition of Solid Waste for hazardous secondary materials being reclaimed under the
Resource Conservation Recovery Act. This rule is deregulatory in nature. If finalized,
second hazardous materials may be eligible to be recycled without being considered
either solid waste or hazardous waste. In a perfect world, we would not need regulations
to keep hazardous waste out of our water, air, and soil but, as the EPA’s 2007
Environmental Assessment of the Recycling of Hazardous Materials demonstrates, strict

regulations are needed to prevent toxic contamination of our environment.

Ninety-six percent of the 218 cases of damage to human health or the environment from
hazardous waste recycling occurred at facilities exempt from RCRA’s oversight. Ninety-
one percent of the damage cases were off-site recycling operations. An appendix contains

over 600 additional potential damage cases that the EPA did not fully research. Reducing,
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reusing, and recycling are all necessary for minimizing hazardous waste; however,

responsible practices need to be ensured at all stages.

Regulating the hazardous waste industry is the best way to ensure the waste is handled
responsibly. The lessening of regulations requiring safe practices at hazardous waste
facilities will allow corners to be cut. Any resulting dumping, spills, and contamination
poisons all Americans and our environment. The Definition of Solid Waste Rule
deregulates over three billion gallons of hazardous waste generated annually by chemical

companies, pharmaceutical makers, steel manufacturers, and other industries.

The chemicals used by the industries that this proposal would deregulate are some of the
most dangerous chemicals known such as the solvents benzene, toluene, TCE, and
perplurate that cause cancer, birth defects, lupus, and immune disorders, and the metals
such as lead, hexavalent, chromium, mercury, and arsenic, which are potent neurotoxins
and carcinogens. The rule authorizes inclusion of toxics into commercial products, even

those made for children.

Toxins can be put into products where they serve no useful purpose. The rule leaves the
manufacturer, not a trained regulator, to scrutinize the end product. The generation,
treatment, storage, transport, disposal, and receipt of hazardous waste are tracked by
authorized state agencies. As soon as the waste becomes a recycled product, the tracking
requirements end. Hazardous waste recyclers, trained, licensed, and insured to transport,
store, and dispose of hazardous waste according to RCRA guidelines and under strict

oversight from regulators could be replaced by non-RCRA licensed facilities.
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Unlicensed and unsupervised companies would be allowed to handle toxic products. The
toxic waste generator may be able to escape liability because the hazardous secondary
material being recycled would be considered a commodity instead of a waste. The
savings to industry would potentially be offset by taxpayer cleanup costs and in damage
to the environment or health if the toxic material is not safely handed /sic/—handled.
Eighty-two percent of the sites contaminated by hazardous waste recycling in the EPA’s

2007 Environmental Assessment needed public funds for cleanup.

In addition, the EPA estimates that every dollar spent on air pollution control alone saves
$20 in health care costs. The purpose of the EPA is to ensure that all Americans and the
environment in which they live are safe from health hazards. EPA’s standards are
designed to protect human health and the environment. The goals of RCRA are to protect
human health and the environment from potential hazards of waste disposal, conserve
energy and natural resources, reduce the amount of waste generated, and ensure the

wastes are managed in an environmentally sound manner.

Under Section 6901, Congress found that the placement of inadequate controls on
hazardous waste management will result in a substantial risk to human health and the
environment, and if hazardous waste management is improperly performed in the first
instance, corrective action is likely to be expensive, complex, and time-consuming. When
it comes to storing, handling, using, and transporting hazardous waste, it defeats RCRA’s

fundamental purpose to allow industry to self-regulate.

Recycling operations pose all the same risks that other hazardous waste operations pose

to human health and the environment. The tracking of industrial waste from cradle to
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grave and maintaining stringent handling requirements are needed to ensure the
protection of public and environmental health. Any exemptions in RCRA may put the

public at risk and should not be permitted.

TRACY ATAGI: The next speaker is John Wittenborn from Kelley Drye & Warren.

John Wittenborn, Kelley Drye & Warren

JOHN WITTENBORN: Good morning. My name is John Wittenborn. I’'m with the Law Firm of
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Kelley Drye & Warren and I’m here today to speak on behalf of a broad industry
coalition in support of the Definition of Solid Waste Rule that EPA promulgated last
October. Our coalition includes the Metals Industries Recycling Coalition, whose
members include the American Iron and Steel Institute, the Steel Manufacturers
Association, the Specialty Steel Industry of North America, the Copper and Brass
Fabricators’ Council, and the International Nickel Metal Recovery Company of Metals

Reclamation Company in Pennsylvania.

In addition, I’m also speaking today on behalf of the American Chemistry Council, the
Alliance of Automobile Manufacturers, the American Coke and Coal Chemicals Institute,
the National Paint and Coatings Association, the Treated Wood Council, and the
American Forest and Paper Association. Now this is a very diverse group of associations

and a major metals reclaimer representing a very wide variety of different industries.

In many cases, these industries don’t always see eye to eye on various environmental
regulations but in this case all these associations have come together in support of this
rule because we all believe after 15 plus years of difficult work to delineate EPA’s

jurisdiction to regulate legitimately recycled secondary materials, EPA finally got it right
48



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

and we support the rule. The final rule provides the necessary incentives to encourage the
recycling and reuse of secondary materials, thereby conserving natural resources,
reducing landfill disposal with the intended environmental risks associated with that, and

saving energy by reducing metals and other materials more efficiently.

Now there have been a number of other speakers today from the industry side who’ve
talked a little bit about the benefits. Mike Peters, to follow me, will talk more specifically
about the economic and environmental benefits associated with steel industrial recycling
and the other economic advantages of the rule. But [ wanted to mention that these
benefits that we’ve talked about are not free. These benefits come along in this rule with
numerous requirements that EPA has imposed as conditions to qualify for these

exclusions.

Several of the conditions, in fact, were added to the final rule and response to comments
from groups like the Sierra Club. And, collectively, we believe these conditions ensure
that the excluded secondary materials will be managed in an environmentally protective
manner. And for these reasons we strongly urge EPA to deny the Sierra Club petition for
reconsideration. I want to talk for a minute about the jurisdictional issue and then about

the four specific areas that EPA has requested comment.

As related by other speakers and by Charlotte at the beginning of the presentation,
everybody understands that EPA only has jurisdiction under Subtitle C over discarded
materials. We believe EPA has appropriately recognized its jurisdictional limits both in

the final rule and in the Feederal Register notice that announced this hearing. If a material
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is legitimately recycled as part of an industrial process and never discarded, EPA cannot

regulate it as a solid or hazardous waste.

Consistent with its duty to protect public health and the environment, however, E—the
agency may take steps to determine whether a secondary material is being legitimately
recycled to ensure that the material is handled in a way that will not result in discard. We
believe this rule effectively strikes that balance. It addresses and codifies the appropriate
legitimacy criteria and it imposes a number of conditions on the management of the

excluded secondary material.

As the agency itself stated in the Federal Register notice announcing this public hearing,
the final rule is closely—"“Closely tied to EPA’s interpretation of the concept of discard.”
And for this reason, to appeal the rule or stay its implementation—and—according to
EPA’s language—could result in hazardous secondary materials that are not discarded
being regulated as a hazardous waste. We strongly agree with this point and caution that
any revisions to the rule that would essentially impose RCRA Subtitle C requirements on

legitimately recycled secondary materials would exceed EPA’s statutory authority.

We don’t believe that many of the—frankly, any of—the changes that EPA has proposed
or discussed in the notice of this hearing are necessary. The requirements and the
conditions of the rule, including the reasonable efforts, the due diligence obligations, the
financial assurance, the recordkeeping, the reporting—these are more than sufficient to
ensure legitimate, safe recycling of secondary materials. Therefore, in our view, the

potential changes described in the May 27 Federal Register notice are unnecessary.
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The cost of changing this rule, however, could be substantial. A new rulemaking will
require substantial staff resources, and time would discourage recycling and would delay
realization of the rule’s benefits, including a reduction in land disposal volume. There are
other ways to improve the rule if deemed necessary that would not throw the baby out
with the bathwater. For example, to the extent that further clarification is appropriate for
some of the terminology, that clarification can be provided by interpretive guidance

rather than by reopening this rule or commencing a new rulemaking.

And now I would like to talk about the four specific areas where EPA requested
comment. EPA’s notice suggested a need to define more specifically the terms
“contained” and “significant release.” In our view, both of these terms already are
sufficiently described in the rule’s preamble and there’s really no need to provide a
prescriptive definition of these terms in the rule itself. The general concept of containing

waste to prevent release is found throughout existing RCRA exclusions.

One example is in 261.4(a)(9) requiring, among other things, management to prevent
release for spent wood-preserving solutions. This approach has proven viable and as a
matter of law, frankly, EPA is not required to define every operative term in a regulation
as long as it provides guidance that is clear enough for purposes of compliance and
enforcement, as we think it did here. The EPA only has jurisdiction over materials that

are discarded, not materials that are contained.

If further clarification is required, this is an appropriate area where EPA could do so
through additional guidance. On the notification issue, as a conceptual matter, we think

it’s hard to see why a failure to provide notification would constitute an element of
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discard and we don’t think this needs to be fixed in the regulation because the regulation
already provides for notification and makes it an enforceable RCRA requirement. On the
legitimacy criteria, we strongly support the two criteria that EPA has codified and believe
that the other two criteria also should be considered as EPA has recommended in the final

rule, but need not be made mandatory criteria.

These existing—these codified criteria are basically a restatement of the Lowrance
criteria that have been around for 20 years. states and EPA know how to apply them. This
is nothing new. This provision doesn’t need to be changed. Specifically, the toxics along
for the ride, because that would be a killer to most metals recycling. Metals recycling
materials can be recycled to meet commercial specifications but not necessarily to match

up with toxics along for the ride criterion.

We will be submitting much more detailed, written comments to the record and I will

conclude my remarks this morning. Thank you.

TRACY ATAGI: Next speaker is Mike Peters from the CMC Steel Group Structural Metals,

Incorporated.

Mike Peters, CMC Steel Group Structural Metals Inc.

MIKE PETERS: Good morning. My name is Mike Peters and I am the Corporate Environmental

Manager for Commercial Metals Company. CMC operates three, soon to be four, electric
arc furnace steel mills in the U.S. We’re also member of the Steel Manufacturers
Association and I stand here today representing SMA. We are in support of the EPA’s
Definition of Solid Waste Rule. SMA is the primary trade association for scrap-based

electric arc furnace steelmaking in the United States.
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We have 36 North American companies, we operate 130 facilities, and employ
approximately 40,000 people. CMC and the other SMA company—companies are the
world’s largest recyclers. We produce collectively nearly 60 percent of the steel
manufactured in the United States and our primary feed stock is recycled scrap metal.
Our steel is manufactured in electric arc furnaces where the scrap is melted and refined

into new steel products for construction and into other markets.

During the manufacturing process, emissions of fume and dust are captured and
controlled in baghouses. The captured dust is regulated under RCRA’s (Unint.) K061 and
maintains an average of about 15 percent zinc from-mainly from galvanized scrap, 2 to 3
percent lead, and a smaller concentration of other metals. A majority of this dust is
already being recycled to reclaim the zinc and these other metals; however, there is a
significant amount that is landfilled when the marginal cost for the metals’ reclamation

are too high.

CMC and SMA believe this final rule has the potential to divert a significant amount of
this landfilled dust to recycling. SMA supports the DSW Rule because not only do we
believe it makes good economic sense, we believe it is a win-win for industry and the
environment. The rule provides the necessary economic incentives to encourage
manufacturers such as steel manufac—steel producers to reduce the amount of hazardous

secondary materials being landfilled and to increase the amount being recycled.

While providing these incentives, the rule also provides numerous regulatory obligations

and conditions on generators, intermediate and reclamation facilities, and transporters.
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These conditions will ensure that the secondary materials such as K061, which are
excluded under the rule, are legitimately recycled and that these materials are managed

throughout their life cycle in a manner that is protective of the environment.

Indeed, many of the obligations imposed under the rule, particularly the due diligence
requirements imposed on generators and the robust financial assurance requirements
imposed on the reclamation facilities, are very consistent with current industry practice
combining good business and good environmental stewardship. The benefits of the rule
are important to steel manufacturers and to industry in general, particularly during this

precarious economic time.

Throughout the rulemaking, EPA has struggled to accurately project the potential for this
rule to generate increased recycling. The final rule, which takes a very conservative
approach to calculating benefits, estimates that 23,000 tons per year of hazardous waste
would switch from disposal to recycling. EPA’s 2007 Regulatory Impact Analysis
estimated that anywhere between 38,000 and 213,000 tons per year would switch from

landfill to recycle, a factor of about 10.

A look at the steel industry and the experience of SMA members tends to confirm the
suspicions that the agency’s estimates are low. Prior to the current economic crisis, which
has curtailed production, annual EAF dust generation was approximately 800,000 tons
per year, of which approximately 73 percent was recycled and 27 percent was landfilled.
In our comments to the 2007 proposal, as part of the Metals Industries Recycling
Coalition, we estimated that as a result of the rule, an additional 25,000 to 75,000 tons per

year of the dust would switch from disposed to recycling.
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Even if one took the lowest end of the SMA’s projected K061 switchover, the 25,000
tons per year, EPA’s estimated—estimate of 23,000 tons total per year of switchover
would be eclipsed. Indeed, after the DSW Rule went final, steel dust recycling in Zing
nationale announced prans /sic/ to—plans to construct a new Welles kiln operation in
Texas that would have the capability of recycling more than 100,000 tons of EAF dust
per year. This facility alone would increase the amount of baghouse dust currently being

recycled as opposed to being landfilled by several thousand tons per year.

The success of this facility is, in large part, dependent on the DSW Rule going final and
the ability of SMA members to seek exclusion under the transfer-based exclusion for
reclaimed K061. Without the rule, it is the distinct possibility, if not likelihood, that the
Texas facility will not be constructed at all, or at least will not operate anywhere near
capacity. In summary, we believe that EPA has underestimated, perhaps significantly, the
switchover from disposal to recycling of hazardous secondary materials that will result

from the rule.

Even if EPA’s conservative numbers are correct, the rule will have achieved a significant
victory in reducing the volume of secondary materials going to land disposal. We do
recall that two of the principle objectives of RCRA are to reduce land disposal and to
encourage recycling. An additional 25,000 to 100,000 tons of recycled K061 would be a
significant environmental win. In addition to the reduction in disposal and increase in
recycling that the rule will promote, it also provides additional economic benefits to the

steel industry in all manufacturing sectors.
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(Inaud.) estimated that the rule would result in an aggregate economic benefit of
approximately 95 million dollars per year. Once again, these benefits should not be
lightly dismissed. It may, in fact, be low. Adjusting for certain factors, EPA has estimated
that the economic benefits may be as high as 333 million dollars per year. With the
manufacturer sector struggling as it is, a savings of even a few tens of thousands of

dollars to one facility can make a huge impact.

For SMA members, the economic benefits associated with the rule, while certainly

welcome, are only part of a large array of reasons why we support this rule. Perhaps first
and foremost, we would not support the rule if we did not believe that it was sufficiently
protective of the environment. As community members, employers, and neighbors, each

one of our facilities is connected to the communities in which we operate.

In terms of this rule, this means that we would not support the rule if it did not align with
what we already require as good business and environmental management practices or if
we felt it would subject our members, their facilities, and employees or the surrounding
fa—communities to unsafe environmental conditions. We believe the rule largely
codifies and strengthens the sound, environmental practices that our company and other
SMA members already practice. SMA would strongly urge EPA not to repeal or modify

the transfer-based exclusion.

This is really the heart of the rule and has the most potential to benefit SMA members.

Thank you very much.
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TRACY ATAGI: First confirming that Edgard Bertaut will not be speaking. Next up is
Emily Enderle from Earthjustice speaking on behalf of Jennifer Lawrence of Grand

Work, Somerville.

Emily Enderle, Earthjustice on behalf of Patricia Martin, Earth
Island Institute/Safe Food and Fertilizer

EMILY ENDERLE: Good morning and thank you for the opportunity to speak. There was
actually a change. I will be actually speaking on behalf of Patricia Martin from the Safe
Food and Fertilizer Project at the Earth Island Institute. Thank you for allowing me the
opportunity to testify. My name is Patricia Martin and I am here on behalf of Earth Island
Institute and Safe Food and Fertilizer. Earth Island Institute, founded by the legendary
David R. Brauer in 1982, is home to over 40 organizations dedicated to conserving,

preserving, and restoring the ecosystems on which our civilization depends.

Safe Food and Fertilizer is one of those organizations and our mission includes to ensure
that laws governing waste product recycling and hazardous and solid waste disposal are
enforced at the state, Federal, and international levels. It is the position of both Earth
Island Institute and Safe Food and Fertilizer that the revised Definition of Solid Waste
Rule unnecessarily places human health and the environment at risk by removing

regulatory protections expressly required by Congress.

EPA’s primary objective under the law is protection of human health and the
environment. The agency was charged with the oversight of hazardous waste for this very
reason, i.e., because these materials are known to “cause or significantly contribute to an

increase in mortality or an increase in serious illness or pose a substantial or potential
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harm to human health or the environment when improperly treated, stored, transported, or

disposed of, or otherwise managed.”

Revising the definition will not mitigate these exposures or reduce the harm, but it will
place a layer of anonymity between the consumer and the generator. It will also shift the
burden of proof onto the consumer to prove harm rather than place the burden of proof on
the generator to prove safety. This is not what Congress had in mind. Congress
envisioned that a cradle-to-grave accountability designed to hazardous waste would not
only protect those who came into contact with material but, coupled with the rising cost
of disposal and landfills, would be disincentive enough to compel generators to reduce

the amount of waste generated.

Excluding these wastes from regulator—regulation defends this first objector of RCRA,
which is to reduce the amount of hazardous waste generated in the first place.
Deregulating hazardous waste is not the answer and it’s not necessary. If generators wish
to recycle waste between industries, there are mechanisms under the law that provide
this—provide for this while maintaining protection for human health and the
environment. To allow hazardous waste to escape regulation by excluding it from the
Definition of Solid Waste is analogous to releasing a lion into a daycare and claiming it

wasn’t an animal.

The determination is made an inception. Under RCRA the EPA has been charged with
creating national environmental standards that are to become the minimum standard for
adoption across the country. By excluding from regulation wastes that have been—have

previously been identified as hazardous by the EPA, the agency is undermining its own
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minimum standards and offering for adoption rules that are less stringent than those

currently in place in the states.

This creates confusion and a patchwork of regulation. Such is the case with the Zinc
Fertilizer Rule. Standards that existed prior to this promulgation were more stringent and
were based on the standard required for disposal of hazardous waste in Subtitle C,
“Landfill.” Ironically, after the ruling, zinc contained hazardous wa—zinc containing
hazardous waste used to make fertilizer were excluded from regulation as solid waste

only when they met standards less stringent than required by Subtitle C disposal.

Only then at levels banned from land disposal could these excluded wastes be highly
disbursed into the environment and onto land that grows our food. The revised Definition
of Solid Waste will create absurdities too. Finally, EPA has an obligation under
Executive Order 13045 to consider the unique vulnerabilities of children. Even though
this rule does not exceed the 100 million thres—dollar threshold to be considered
significant under Executive Order 12866, it does satisfy the caveat that it may adversely
affect in a material way the environment, public’s health or safety, or state, local, or tribal

governments or communities.

This is, therefore, a significant rule and the considerations for children’s health must be
considered when promulgating the rule. Again, if generators wish to recycle their
hazardous waste across the country, there is a regulatory process that allows them to do
so without removing vital protections for the environment or children’s health. If this
method of recycling can be done legitimately and safely, then let the industry use the

appropriate regulatory process to prove it. Thank you for the opportunity to comment.
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TRACY ATAGI: Our next speaker is John Hopewell from the National Paint and Coatings

Association.

John Hopewell, National Paint and Coatings Association

JOHN HOPEWELL: Good morning everyone. Thanks for this opportunity to speak today. My

name is John Hopewell and I’m the Assistant Director of Environmental Affairs at the
National Paint and Coatings Association. And NPCA is a voluntary, nonprofit trade
association representing some 350 manufacturers of paints, coatings, adhesives, sealants,
caulks, raw material suppliers to the industry, and product distributors. NPCA strongly
believes that this rule is beneficial to the environment and is consistent with RCRA’s

stated goals to conserve and reuse secondary materials in a sustainable way.

Therefore, NPCA supports the final rule revising the Definition of Solid Waste to exclude
hazardous secondary materials that are recycled and reclaimed from being regulated as
solid and, therefore, hazardous waste. After working on this issue for over 20 years EPA
has finally put in place a structure that comports with statute and case law. As somebody

said earlier, EPA finally got it right by defining solid waste as material that is discarded.

Basing the final rule on the concept of discard reflects the fundamental logic of the
RCRA statute, which defines a solid waste as any garbage, refuse, sludge from a waste
treatment plant or air pollution control facility and any other discarded material. Coupled
with the rules, clarification, and reinforcement of the legitimacy criteria, EPA has finally
given stakeholders a viable option to appropriately define all materials that are being
legitimately recycled and beneficially reused and, thus not abandoned, not disposed of, or

discarded.
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The rule’s approach is also consistent with what the court has held—materials that have
not been discarded are not under jurisdiction of RCRA. It is now time to allow EPA staff
to move past rulemaking and onto implementation. In the Public Notice or the Public—in
the Federal Register notice for this meeting, EPI—EPA identifies certain areas of the
final rule that it may reconsider. NPCA opposes this however, since it would be arbitrary
and capricious and not in accordance with the case law to reopen and make changes to
the final rule to assert regulatory authority over activities that EPA has already

determined do not constitute discard and are, thus, not under RCRA authority.

The stated goal of the rule is to encourage resource conservation by streamlining
regulation of secondary materials that are reclaimed. The final rule protects human health
and the environment because activities that result in harm are defined as discard, not
legitimate recycling. EPA has done a very good job in determining what is solid waste by
determining when and under what circumstances discard is and is not taking place, and

those determination are supported by the administrative record.

We applaud EPA for adhering to the rulings of the court in making the concept of discard
the central unifying principle in the final rule. In EPA’s own words they quote—they
state, “EPA continues to believe that the concept of discard is the most important
organizing principle governing the determinations we have made in today’s final rule.” In
the series of decisions discussed above and relating to the RCRA Definition of Solid
Waste, the Court of Appeals for the D.C. Circuit Court has consistently cited a plain
language definition of discard as meaning disposing, abandoning, or throwing away, and

today’s rule is consistent with that definition.
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By reopening the rule on any matter, EPA would be delaying the significant benefits
identified in the Regulatory Impact Analysis and is creating regulatory confusion and
uncertainty that is contrary to the stated goals of RCRA. NPCA urges EPA to focus its
energy implementing the final rule, including encouraging states to adopt the rule, thus,
not only addressing the affect of nonuniformity on interstate transportation but in order to
realize the true potential this important rulemaking can have on the efficient, economic,

and environmentally sound recycling of these valuable materials.

Thank you for your time today and, in advance, thank you for your consideration of our

position.

TRACY ATAGI: Next I would like to confirm that Vernice Miller-Traverse [sic/ has agreed

to exchange her speaking spot with Michael Lythcott .

Michael Lythcott, Community Action Against Toxics / Coalition of
Black Trade Unionists

MICHAEL LYTHCOTT: Good morning. My name is Michael Lythcott. I am a member of the
New Jersey Community Action and Response Against Toxics Team of the Coalition of
Black Trade Unionists. The Community Action and Response Against Toxics or CARAT
Teams are the environmental justice arm of the Coalition of Black Trade Unionists
nationwide. We are made up of grassroots community organizations working in
partnership with labor in order to address the environmental issues that affect the health
and safety starting with workers and ending in the communities to which they go home at

the end of their workday.
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While I do not speak today as a representative of the CBTU, I am speaking from the
perspective of a community member of the CARAT Teams. We are deeply concerned
with the deregulation of millions of tons of hara—hazardous waste. We believe that it
poses a major threat to the health and safety of both communities and workers. The
elimination of RCRA’s cradle-to-grave stewardship of toxic materials will

disproportionately affect environmental justice communities.

By the words of some in the room today, EPA has been doing a laudable and
commendable job of working on this rule some say for 30 years, some say for 20 years.
The members of environmental justice communities 30 years ago were working on more
basic issues of equal protection under the law like voting and being able to have free
access to public places. On behalf of our communities, we respectfully ask the
Environmental Protection Agency to withdraw the recently promulgated rule that

severely reduces oversights of hazardous waste that are allegedly recycled.

The rule completely disregards the overwhelming evidence at Superfund sites across the
country that so-called recycling of hazardous waste is a very dangerous practice, which if
not stringently regulated, frequently results in release of extremely toxic chemicals. In the
new rule, the EPA removed critical safeguards at these high-risk facilities and history has
shown us that this will probably lead to the generation of Superfund sites and imminent
and substantial endangerment of public health and environment from toxic waste,

especially in environmental justice communities.

As a resident of New Jersey, a state which has already adopted the law, I currently

strongly urge you to rescind the rule. The elimination of RCRA’s cradle-to-grave
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stewardship of toxic materials will have a tremendous effect on environmental justice
communities. The EPA’s new rule exempts 1.5 million tons of hazardous waste from the
RCRA protective cradle-to-grave management system and excuses thousands of

companies from complying with rules that protect human health and the environment.

Under the rule, unlicensed and barely supervised companies will handle hazardous
industrial waste, some of which are highly flammable, explosive, and corrosive that
contain dangerous chemicals known to cause cancer and other diseases. The EPA has
already identified 218 cases of serious contamination of air, water, and soil from unsafe
hazardous waste recycling. Of the 218 cases, practically all of the facilities that—were
exempted from RCRA’s strict oversight. In contrast only 4 percent of these cases

occurred in facilities controlled by RCRA permits.

Thus, it is clear that strict oversight of this high-risk activity is absolutely critical.
Exempting millions more tons of hazardous waste will only increase the public’s
exposure to toxic chemicals and raid the ne—and raise the need for taxpayer-funded
cleanups. If the rule cannot be rescinded in entirety, EPA must withdraw the exclusion
for off-site handling and recycling. EPA can greatly reduce the risks of hazardous waste

recycling by only exempting onsite recycling from full RCRA regulatory requirements.

In the report EPA prepared for this rulemaking, the agency found that over 90 percent of
the 218 contaminated recycling sites involved off-site recycling. EPA suggests that it
may fix the problem simply by excluding intermediate facilities, i.e., not allowing
middlemen to consolidate hazardous waste before sending it on to recycling. More likely,

however, the deregulation of these millions of tons of hazardous wastes will spawn the
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creation of fly-by-night companies designed to take advantage of what will, in fact, be the
commoditization of a whole new category of toxic materials in an environment of very

lax regulatory control.

And if the recent commoditization and securitization of mortgages in a relaxed
environment climate didn’t give us enough of a signal, I think that we need to take heed
of that—heed of that signal here. Finally, worker safety is an issue. If these companies do
proliferate, there will obviously be issues for the workers that are brought in to handle or
“sham” recycle these newly deregulated materials. EPA currently has an outstanding

record among government agencies in the area—in the field of environmental justice.

There is, perhaps, no other agency that has put more teeth, more thought into the process
of how we—how we arrest the disproportionate exposure to toxic materials. And even
though it is true that OSHA regulates work—health and safety issues for workers,
through EPA’s intergovernmental agency wor—task force you have led the way to
encourage other agencies to take these considerations into account. We believe that this
sends the wrong signal to those agencies, for EPA to take this stance if it continues to go

forward with the adoption of the rule. Thank you very much.

TRACY ATAGI: The next speaker is Dr. Paul Mohai of the University of Michigan, School of

Natural Resources in the Environment.

Dr. Paul Mohai, University of Michigan School of Natural
Resources and the Environment

DR. PAUL MOHALI : Thank you very much. My name is Paul Mohai. I’'m a professor at the

School of Natural Resources in the Environment at the University of Michigan. I’m also

a Faculty Associate at the University’s Institute for Social Research. I’'m a quantitative
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researcher and have been studying racial and socioeconomic disparities in the distribution
of environmental hazards for over two decades. I co-organized with my colleague, Dr.
Bundy Bryant, the 1990 Michigan Conference on Race and the Incidence of
Environmental Hazards and with him conducted some of the first environmental

inequality analyses in the—in the Detroit metropolitan area.

Dr. Bryant and I also performed in 1992 one of the first systematic reviews of the
empirical evidence pertaining to racial and socioeconomic disparities in the distribution
of environmental hazards. Since then there have been two additional systematic reviews
of the empirical evidence, one published in 1994 and the other as recently as 2005.
Collectively, these reviews have examined over a hundred quantitative empirical
environmental justice studies and all three /sic/ reviews have come to similar findings

and conclusions.

The principle being that, one, racial and socioeconomic disparities in the distribution of
environmental burdens are significant; and, two, racial disparities tend to be more
important than socioeconomic disparities in predicting where hazardous sites are located.
More recently I have been involved in a number of projects examining the extent, causes,
and consequences of racial and socioeconomic disparities in the distribution of
environmental hazards. One effort has been to improve methodology on how

environmental disparities are measured.

In an article published in 2006 in the journal, Demography, my colleague, Dr. Robin
Saha, and I demonstrated that the traditional method of conducting environmental

inequality analyses, a method that we’ve been calling “the (unint.) hazard coincidence
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methodology,” fails to adequately account for where people live in relation to hazardous
site locations. We’ve demonstrated how with the aid of geographic information systems,
better methods exist for determining the location of residential populations to nearby

hazardous sites.

And that when such methods are applied, they reveal that racial and ethnic minorities and
the poor are more—much more heavily concentrated around hazardous waste facilities
than what previous studies have reported. I have a chart. I don’t know if it can be seen
and where I should be pointing it but this . . . Oh, I appreciate that. Thank you very much.
These bars represent all the prior studies looking at just hazardous waste facilities. They

all represent national level studies.

The blue bars represent the proportion of people of color in neighborhoods with

hazardous waste facilities. The red . . .

UNIDENTIFIED MALE SPEAKER: We can’t hear you.

DR. PAUL MOHALI: I'm sorry. Thank you. The blue bars represent the proportion of people of

color in hazardous waste neighborhoods. The red bars are the proportion of people of

color living outside those neighborhoods. The first three sets represent studies using zip
code areas, the middle sets represent studies using census tracks, and the final sets with
the highest bars showing the greatest concentration of people of color around hazardous
waste facilities are the studies using the newer methods that we’ve been advocating and

which employ geographic information systems.
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As co-authors of the 2007 United Church of Christ Report Toxic Waste and Race of 20,
we applied these methods to the most recent information about hazardous waste facility
locations in the 2000 Census. We found that nationally people of color now make up the
majority, specifically 56 percent, of those living within 3 kilometers of such facilities,
and that where facilities cluster they make up over two-thirds, specifically 69 percent.

And here’s a chart that shows those results.

Again, this is a national level study. The first set of bars represents the concentration of
people of color using the 1990 Census, but the middle set represents the concentration of
people of color around hazardous waste facilities using the 2000 Census and you can see
they make up more of the majority. Here’s the 50 percent line. And where the facilities
cluster, they make up a little over two-thirds. So we see a more . . . The . . . This study—
this report, Toxic Waste in Race of 20, demonstrates that people of color are more

heavily concentrated around these sites than we previously have known.

Furthermore, when applying multivaried statistical analyses, it’s also been found that
racial disparities persists even when controlling for socioeconomic factors such as
income, housing values, education, and employment status. And this is a chart
demonstrating the results we got when we analyzed the facilities using the 2000 Census
data. This is a multivaried analysis. The main—the main point from this analysis is that

when you control for socioeconomic factors, the racial disparities do not go away.

These are statistical significance levels and they—they—they’re virtually zero. It means
there is virtually no chance of getting this—these results merely by happenstance. Okay,

these findings are . . . Thank you very much. These findings are consistent with other
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studies using the newer distance base methods and there are a number of these now
published. In addition to providing further evidence of environmental disparities, I
believe these results are especially significant as they reveal that environment injustices
persist, if not gotten worse, despite almost 20 years of public attention and government

efforts to address these problems.

Clearly, past policy approaches have been insufficient to remedy environmental injustice.
Thus, rather than exasperating environmental disparities, rulemaking should be in the
direction of ameliorating them, a direction clearly in line with Environmental Justice

Executive Order 12898. Thank you very much.

TRACY ATAGI: Thank you. The next speaker is Mark Mitchell of the Connecticut Coalition for

Environmental Justice.

Dr. Mark Mitchell, Connecticut Coalition for Environmental Justice

DR. MARK MITCHELL: Good morning. I’'m Dr. Mark Mitchell and I’m President of the

Connecticut Coalition for Environmental Justice. Before I went into environmental
justice I was the Director of the Hartford City Health Department in Hartford,
Connecticut, and I be—as Health Director I became concerned about health effects and
the rise in health effects, particularly in African American and Latino communities, that

are associated with environment and particularly with chemicals.

I believe that this rulemaking will, in fact, not make things stronger; it’ll make the rules
weaker and I expect that we will continue to see more environmental hazards placed in
low-income communities. Our experience is that what we see in these commun—in our

communities is fly-by-night practices where people bring in and they dump. For example,
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in Hartford there was some hazardous waste-contaminated soil that was being moved
from a site downtown and it was being dumped at a housing project in the northern part

of the city at 3:00 in the morning.

They talked to the . . . When the neighbors started cal—they called us and asked us about
it, we reported it to officials and the company says, “Oh, well, we didn’t know that it—
that there was anything wrong with it.” I said, “But why were you dumping it at
midnight—or at 3:00 in the morning?” And we believe that the reason that we see this—
see—that what we actually see is a lot of health effects. As you know, the environmental
justice communities, the low-income communities, bear a disproportionate health burden

from environmental hazards.

And often times what we see with hazardous waste, particularly in brown fields, are
certain types of exposures. And what we typically see is TCE, trichloroethylene. Thank
you. Trichloroethylene is the most common contaminant that we see in brown fields. And
this is a solvent they use for recycling and it leads to liver and kidney damage and it’s
[sic] also can be—there is some—it can be carcinogenic although the studies aren’t clear

on that.

What we also see is tetrachloroethene, which is also perchloroethylene or perc, which we
often see from not—from—from drycleaners in addition to being from industrial sites.
And often times these kinds of companies are looking for places to “recycle” and they’ll
give ‘em to unscrupulous businesses that will put em in drums and dump them in our
communities. And we’re very, very concerned about perc because of the liver and kidney

damage that’s associated with this and it’s also a possible carcinogen.
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Benzene is also another common type of pollutant that we see in hazardous waste
recycling Superfund sites, and it’s associated with cancer as well as some development
delays and leukemia. Lead is a perennial problem in our communities. For example, in
Connecticut, a state that is about 15 percent black and Latino, about 84 percent of our
children that are lead poisoned are black or Latino. So, again, this disproportionately
affects our communities, the African American and Latino communities, low-income

communities, and we expect, again, that this will get worse.

Cadmium is another problem that we see. It’s associated with lung disease, kidney
disease, and cancer. Arsenic, we see multiple types of cancers, including leukemias. And
chromium, chromium 6 particularly, what we see with chromium 6 is—when it’s inhaled
over a large—longer—over more than 2 years, we see increases in cancer due to that. But
it also causes ulcers. For example, there was a brown field site that I went to in Hartford
and next to—nex—it’s in the middle of a densely populated neighborhood next to a

homeless shelter for women and children.

And so the children—one of the children was—had ulcers. Some of the residents were
recycling. They actually were trying to clean off the bricks from this old, abandoned site
and reuse the bricks. And they hired workers from the neighborhood. We identified five
people who were working on the site illegally and then within a year three of those
people were dead. You know, we can’t prove that that had to do with their exposure to

the chromium 6 but I believe that at least four of them did—were associated with that.

71



Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

So these are the kinds of things that we can expect to see when you deregulate the
recycling and the manu—and the—the companies that recycle. So I would urge that EPA

not do this and that we keep our strong regulations as they are. Thank you. Thank you.

TRACY ATAGI: Our next speaker will be Leslie Fields of the Sierra Club.

Leslie Fields, Sierra Club

LESLIE FIELDS: Thanks. Good morning. Thank you for the opportunity to speak. I’'m Leslie
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Fields. I’'m the National Environmental Justice and Community Partnerships Director for
the Sierra Club here in Washington, D.C. I’'m also an adjunct professor at Howard
University School of Law. And we appreciate this opportunity on behalf of the Sierra
Club and all of our members. The Sierra Club Environmental Justice Grassroots
Organizing Program has provided support to more than dozens of low-income and

communities of color in their environmental justice struggles.

Our goal is to assist low-income communities of color to empower themselves to
overcome environmental assaults on their lives and their communities. The Club’s work
is national in scope. This has a grassroots presence. It’s volunteer-based and operated. It
includes professionals willing to devote their volunteer time to help local communities.
We have successfully built bridges in El Paso, Detroit, Flagstaff, Memphis, Minneapolis,
New Orleans, Washington, D.C., and in the Appalachian region, and we’ve just started a

program in Puerto Rico.

The Sierra—the National Sierra Club has also strongly supported board-approved policy
on hazardous management since 1984 and it was revised in 1987 and in 1989. It states in

part, “The regulatory program . . . This regulation should be clear, specific, and
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enforceable. When possible, incentives should be used to encourage the best management
practices. government responsibilities include oversight of the hazardous waste
management system. Agencies involved must also be well-managed and capable of
coordinating highly complex systems involving different levels of government, the

private sector, and the public.”

“Decisions need to be made by people who are accountable to the public. Public
participation should include full access to data, consideration of the advice of
independent technical experts and other citizens, and explanations be made in a timely
manner.” On behalf of our members who respectfully ask the Environmental Protection
Agency to withdraw the recently promulgated rule that severely reduces oversight of

hazardous waste that are alleged recycled.

The rule completely disregards the overwhelming evidence at Superfund sites around the
country that recycling hazardous waste is a very dangerous practice. If not stringently
regulated, frequently results in release of extremely toxic chemicals. In the new rule, EPA
removed critical safeguards at these high-risk facilities and history has shown that this
will lead to the generation of Superfund sites and an imminent and substantial

endangerment public health environment from the toxic waste.

The poster child for this situation is the work that the Sierra Club and many community
organi—community organizations have been doing in El Paso, Texas. In El Paso, Texas,
there was a—there was a smelter called Asarco. It has been there for over a hundred
years spewing lead and arsenic over surrounding communities in Texas, New Mexico,

and Mexico before it was closed in 1999. To prevent it from reopening, local residents
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and groups worked with the Sierra Club’s Environmental Justice Program and many
others to mount intense public opposition and public past potential problems in the

media.

Between 1992 and 1997, Asarco illegally burned hazardous waste in its El Paso smelter.
Many times the prevailing winds would blow south and they would do releases at night
when they blow south directly over the community over the border in Mexico. As a
result, more than 5,000 tons of waste illegally burned in El Paso, including more than 300
tons of chemical warfare agents from the Rocky Mountain arsenal outside of Denver,
Colorado. In 1999, EPA announced a landmark Consent Decree due to the advocacy of
the communities requiring Asarco to spend 15 million dollars in several environmental
actions and 5.5 million penalty settling claims that broke the federal Waste and Clean

Waters laws in Texas and two other states.

In the press release, EPA themselves stated that EPA and TNRCC, at the time the Texas
National Resource Conservation Commission, alleged that Asarco and the subsidiary
Encycle Texas, wholly subsidiary in Corpus Christi, violated RCRA at the facility by
failing to properly manage hazardous waste and otherwise engaging in unlawful
recycling practices. Asarco’s East Helena, Montana, lead smelter and the El Pasto, Texas,
copper smelter allegedly accepted shipments of unmanifested, hazardous waste from

Encycle Texas in violation of RCRA.

What the press release didn’t reveal that was in a 1998 internal EPA investigation that
was not meant to become public, it was confirmed that Asarco—Encycle was storing and

then smelting hazardous waste received from Encycle, and then Asarco was producing
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slag from the smelted hazardous waste. In that memorandum EPA states, “This activity,
plain and simple, was illegal treatment and disposal of hazardous waste.” According to
further EPA documentation, the evidence indicates that Asarco did accept actually 46,486

tons of waste from Encycle from 1992 to 1997.

The evidence also indicated that Asarco failed to notify EPA or Texas of its hazardous
waste activity for waste recycled, operated a hazardous waste storage facility without
interim status or permit, operated an internal furnace without a permit or interim status,
and operated waste piles without permit or interim status. In February 2006, the now
Texas Commission on Environmental Quality changed its initial decision to renew
Asarco’s air permit—pollution permit providing roadblocks in the way of the company’s
(unint.) renew operations, that it severely contaminated communities along the

U.S./Mexico border.

In October of 2006, the Sierra Club’s El Paso group released a Department of docu—
Department of Justice document that we secured to a Freedom of Information Act request
that showed that Asarco and its subsidiary Encycle made a practice of burning hazardous
waste that claimed to be recycling in the El Paso facility, including waste that came from
the former Army Chemical Warfare Plant. This media coverage was included in the New

York Times dated October 11, 2006.

The Sierra Club and the Coalition to Get the Lead Out Community Organizing (Unint.)
Groups opposed to the reopening of Asarco requested that EI Paso County Attorney, Jose
Rodriguez, seek criminal protection—criminal prosecution, excuse me, of Asarco for

burning hazardous waste in its smelter on October 29, 2007. County Attorney Rodriguez
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forwarded to Glen Shankle, TCEQ’s Executive Director, a Peace Officer’s Written

Request for a Review of a Possible Criminal Conduct by Asarco.

County Attorney Rodriguez calculated that Asarco owes the taxpayers over 30 million
dollars to cover costs of contaminating the soils of El Paso and violating environmental
laws despite the fact that Asarco’s obvious evidence indicates that Asarco disregarded the
requirements of its own hazardous waste permit and the laws of regulating—governing
hazardous waste transportation and treatment storage and disposal in the United States
and Texas. Asarco is in contempt of its 199—1999 Consent Decree and was assessed

penalties.

Asarco was further required to enter into a 2004 Consent Decree Modification to come
into legal compliance. Even today Asarco is in violation of its El Paso obligations under
the original Consent Decree. And because under that Descent [sic/ Decree Asarco was

required to spend 1.8 million dollars as part of reopening . . .

TRACY ATAGI: (Inaud.).

LESLIE FIELDS: Okay. . . . to pave the roads, alleys, and parking lots in El Paso. Following

Asarco’s bankruptcy in 2005, the city of El Paso filed proof of claim in the case that over
one million one hundred and ten thousand dollars is still owed by Asarco under the
original Descent [sic] Decree. The Asarco tale demonstrates the complexities of
hazardous waste regulation and the need for tough oversight and standards. Therefore,
EPA should withdraw this rule, particularly given the agency’s failure to consider

environmental justice impacts of removing vital safeguards in hazardous waste recycling.

76



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

In addition, Title 6 of the Civil Rights Act of 1964 prohibits discrimination on the basis
of race, color, and natural origin in any program activity receiving federal assistance. And
this applies to the Environment Protection Agency and the state agencies. As discussed
earlier, poor enforced environmental policies can contribute to the stagnation of the
upward social and economic (unint.) of a significant populate—significant population of

our country and our neighbors.

All stakeholders must recognize the confluence of this country’s history of racism,
exclusion of low-income people from the political process, and neglect to the lack of
proper land use, equity and support programs under address and then to understand these

interactions. Thank you.

TRACY ATAGI: First I’d like to confirm that Patricia Martin will not be speaking. The next

speaker if Filipa Rio from the Alliance of Automobile Manufacturers.

Filipa Rio, Alliance of Automobile Manufacturers

FILIPA RIO: Good morning. My name is Filipa Rio and I am the Manager for Environmental

Affairs of the Alliance of Automobile Manufacturers. The Alliance is an association of
11 vehicle manufacturers, including BMW Group, Chrysler Group LLC, Ford Motor
Company, General Motors, Jaguar Land Rover, Mazda, Mercedes Benz USA, Mitsubishi
Motors, Porsche, Toyota, and Volkswagen. The Alli—the Alliance and its members
thank EPA for the opportunity to speak today in support of their revisions to the

Definition of Solid Waste Rule, which became effective on December 29, 2008.

Reopening the DSW Rule for reconsideration would be a mistake. The final rule is a

product of considerable EPA staff effort going back over 15 years and reflects numerous,
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well-reasoned, and technically supportable decisions, all evidenced by a robust and
comprehensive rulemaking docket. Given the strong support and the administrative
record for EPA’s determination, any change will require new information that contradicts

the existing record.

In addition to being an unnecessary burden on industry, reopening the rule would also
waste substantial EPA staff time and resources as a formal public notice and comment
period would be required under the Administrative Procedures Act. It would delay any
benefits set to be achieved by the rule; it would fail to reduce, if not increase, disposal
volume; and it would discourage recycling. The 2008 revisions are a result of a thorough

and studied deliberative process over many years.

Numerous notices, hearings, and opportunities for comment have already been provided.
Reopening the rule now would effectively restart the process and abandon all the hard
work that’s been done by EPA staff, industry, and environmental groups. EPA time and
resources would be better spent encouraging recycling through state outreach and
implementation of the rule. In the 2008 revisions, EPA developed thoughtful,
comprehensive, and stringent conditions for the exclusions that are more than sufficient

to ensure legitimate and safe reclamation.

In fact, some of the additional conditions in the exclusions were in part to address
concerns raised by Sierra Club in their original comments on the proposed rule. A key
consideration in deciding whether to reopen the Definition of Solid Waste Rule is that
EPA is limited by the concept of discard. EPA does not have the authority to regulate

secondary materials that are reclaimed under Subtitle C of RCRA and, therefore, not
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discarded as a solid waste. Having determined in the final rule that certain activities and
practices do not constitute discard, any change in those determinations must be supported

by a reasoned analysis.

It would be arbitrary and capricious and contrary to law for EPA to make changes to the
final rule to assert regulatory authority over activities that EPA has already determined do
not constitute discard. Sierra Club’s request is to essential impose full RCRA Part B
requirements on secondary materials, which renders meaningless the underlying statutory
intent of the rule, which is to conserve resources, encourage recycling, and reduce waste

disposal all while protecting the environment.

A rule that attempts to impose full RCRA Part B requirements accomplishes no change to
the current regulatory environment and means that secondary material operations that are
poised to take advantage of the exclusions would no longer have an economic incentive
to do so, potentially increasing not only the volume of waste disposal but the disposal of
materials which have beneficial use. This leads me to the single most important element
of the DSW Final Rule as well as EPA’s request for comment in the May 27 Federal

Register notice, which is the transfer-based exclusion.

It is the most important element because 92 percent of cost savings from the rule are
expected to be realized by facilities making use of this exclusion. Only a very small
amount of the secondary materials generated by the automotive industry is reclaimed by
the generators themselves, and the overall volume will likely not increase as a result of
the finalized generator-controlled exclusion. By contrast, shipments of secondary

materials for reclamation by third parties would likely increase significantly since the
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unnecessary and restrictive requirements that previously burdened those transactions are

no longer imposed.

It would encourage resource conservation and recovery and would advance the statutory
objective of the law, which is to conserve valuable material and energy resources.
Maintaining the transfer-based exclusion is at the heart of the economic and
environmental benefits of this rule. In closing, I’d like to reiterate that reopening the rule
would jeopardize the over 15 years of work EPA staff, industry, and environmental
groups have devoted to this rule. It would eliminate any of the rule’s environmental and
economic benefits and potentially result in more waste material being landfilled which

has beneficial use.

For these reasons, and other reasons aforementioned, the Auto Alliance respectfully
requests that the EPA deny Sierra Club’s Petition for Reconsideration of the DSW Rule.

Thank you for the opportunity to speak today.

TRACY ATAGI: The next speaker Jan Schlichtmann, attorney representing Victims of Improper

Hazardous Waste Disposal. No? All right. All right, if Mr. Schlichtmann is not here, then
also confirming that Lori Erhlich will not be speaking. Okay. The next speaker is Robert

Bullard from Clark Atlantic University EJRC.

Robert Bullard, EJRC/Clark Atlanta University

ROBERT BULLARD: Good morning. My name is Robert Bullard. I direct Environment Justice

Resource Center at Clark Atlanta University in Atlanta, Georgia. And for the last 30
years I’ve conducted research, worked with communities impacted by hazardous waste

and toxics, and along the way I’ve written 15 books dealing with these issues, including
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land use, facility siting, public health. I’'m here to speak to the issue and ask the EPA to
withdraw the recently plumergated /sic/ rule published under its final resi—re—revisions

of the Definition of Solid Waste.

Under this new rule, hazardous wastes destined for recycling are no longer included
within the Definition of Solid Waste subject to RCRA regulation. Thus, facilities that
claim to recycle hazardous wastes are no longer required to comply with RCRA—
RCRA’s safe handling and reporting requirements. It should not be forgotten that it was
some 27 years ago that the environmental justice movement was born because of sham
recycling company that dumped PCB-contaminated soil along highways in North
Carolina and the need for a PCB landfill and the fact that Warren County, a
predominantly black, rural, low-income county was selected for the final resting place of

this “recycled oil.”

The 2007 Toxic Waste and Race Report, of which I’'m one of the authors, and you’ve
heard from one of the other co-authors, Dr. Paul Mohai at the University of Michigan,
earlier, shows that hazardous waste—commercial hazardous waste facilities are not
randomly distributed. People of color make up over 56 percent of the residents living
within a two-mile radius of these commercial facilities and when you look at the

clustering of facilities, two or more, that number jumps to 69 percent.

Hazardous waste facilities are not located in isolated, geographic spatial locations. Often
times they’re located within industrial areas with clusterings of other facilities, including
toxic release facilities, reporting facilities—facilities that have to report to the EPA

what’s released into the air, ground, and water. Given the waste industry’s dismal track
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record when it comes to what happens in these communities that are saturated with
facil—waste facilities; it is unacceptable for EPA to talk about deregulating solid waste

or hazardous waste.

The case—the cases identified in EPA’s 2007 Assessment, the 218 cases, it’s clear that
there’s a problem, and the problem is disproportionately located in those unregulated
ones where EPA does not have RCRA oversight. Ninety-six percent in that case and only
4 percent for those that are—that fall under RECTER—RCRA. And, again, there are 600
additional cases that EPA didn’t look at. Now if this is a case where EPA has been
working on this rule for 30 years, it seems to me that at least the last 15 years there
should have been some indication—consideration given to the Executive Order 12898,
the Environmental Justice Executive Order, that looks at having EPA look at the impact
on low-income and minority populations in its rulemaking and for sure given the fact that
historically these facilities are located—as the data will show, located in disproportioned,

low-income, and minority communities.

EPA’s own Office Inspector General has done two studies—reports that—2004 and
2006—that shows that EPA has not done what it should do when it comes to addressing
the—and analyzing the im—and assessing the impact of its own policies and rulemaking
when it comes to environmental justice. In 2004, for example, the Inspector General
Report title is very telling—*“EPA . . ..” This is the title, “EPA Needs to Consistently

Implement the Intent of Executive Order on Environmental Justice.”

The 2006 Report, “EPA Needs to Conduct Environmental Reviews of its Programs and

Policies and Activities.” Clearly, it did—this is not the case. I reviewed the material on
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EPA’s Web site and looked at the Addendum and looked at the Appendices; there’s no
study. And it seems to me that the Office of Environmental—Office of the Inspector
General should have conducted that study to look at the impact of that rulemaking on
people of color and low-income communities since that is the national trend and national

pattern, and there’s no reason why—to expect anything different.

EPA, therefore, should withdraw this rule, particularly given the agency’s failure to
consider the environmental justice impacts of removing vital safeguards on hazardous
waste recycling. Hazardous waste materials destined for recycling must be subject to
clear, mandatory, and protected standards that ensure they are properly contained at all
times and this cradle-to-the-grave policy and procedure must be adhered to. Thank you

very much.

TRACY ATAGI: The next speaking spot is reserved for Sheila Holt-Orsted and Albert Huang.

Are they here today?

Sheila Holt-Orsted, Community Resident/Homeowner

SHEILA HOLT-ORSTED: Hello. My name is Sheila Holt-Orsted and I am from Dixon,

Tennessee. ’'m a member of the Holt family whom Dr. Bullard, whom you just heard
from, says we are the poster family for environmental justice. I . . . I’'m here today as a
voice for the communities of color and poor communities who have statistically
disproportionately shown to suffer the most when waste is not disposed of properly and
poor EPA oversight. As a community member and as a concerned citizen, this rule may

endanger the health and environment that RCRA is supposed to protect.

83



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

I don’t want any other community to suffer like my family has suffered in Dixon. My
family and I are victims of waste not disposed properly. In December of 2002, I returned
to my hometown in Dixon, Tennessee, for the Christmas holidays. I arrived to find my
community riddled with cancer, including my wonderful father who had just been
diagnosed. I was so disturbed that when I returned to Virginia where I now live I went for

a full physical. The biopsy report confirmed Stage 2 breast cancer.

After a second battle with cancer, many surgeries, chemotherapy, and radiation, ’'m now
in remission. I have been concerned with my health. At the time I was diagnosed with
breast cancer, | was teaching aerobic classes, competing in two recreational basketball
league /sic/, and working as a personal trainer. I am a former Miss Tennessee Body
Builder. I was devastated by the cancer diagnosis and I began looking for answers. |

didn’t have to look far.

My family’s farm, the farm where I grew up, is directly adjacent to the town landfill
where the city of Dixon had allowed private companies to dump toxic chemicals for
years. Among the chemicals dumped in the landfill was TCE or ti—trichloroethylene, a
cancer-causing chemical that is used as a metal degreaser. It is one of the most toxic
chemicals known to man. No other community should have to experience a toxic legacy
that has plagued my community. [ urge EPA to protect the public’s health and
environment as RCRA intended it and to say no to this new rule. Get it right this time.

Thank you.

Albert Huang, Attorney, NRDC

ALBERT HUANG: Good morning. My name is Al Huang. I’m with the National Resources

Defense Council. We’re a national environmental group with over 1.5 million members
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and activists throughout the country. And I’m going to give just abbreviated comments
here. I mean, REC . . . at NRDC we regularly litigate RCRA cases to protect these very
communities that Sheila has talked about. Communities are being exposed to—

disproportionately to—toxic waste and oftentimes very dangerous chemicals.

And oftentimes the litigation that we bring are citizen suits to abate imminent and (unint.)
endangerment that is posed by many of the very chemicals that may become unregulated
under this new rule. RCRA generally, as you all know, was passed in 1976 to ensure that
any company that recycles, gener—sorry, any company that generated, transported,
stored, treated, disposed of, or recycled hazardous waste could do so under strict cradle-

to-grave regulations that prevent hazardous waste from escaping into the environment.

Of course, the main concern of this was to regulate the hazardous waste to protect human
health and the environment. In other words, to take preventative steps now as opposed to
taking potentially costly and lengthy corrective action later when human health or the
environment has already been endangered by hazardous waste, also opening up the
ability for people to bring citizen suits to enforce that when the government fails to do
that. This new DSW Rule abdicates and relinquishes EPA’s authority to regulate the very

hazardous wastes that pose the risks that RCRA seeks to prevent.

Although recycling is certainly a useful act with potentially environmental and economic
benefits, it must be done in a manner consistent with RCRA’s overarching core concerns.
EPA can and should regulate HSM as discarded waste whenever recycling implicates
RCRA’s core concerns regarding risk to human health and environment. As others have

already pointed out, these concerns are at question with this current rule. EPA’s own

85



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

assessment of environmental problems associated with recycling hazardous secondary
materials identified 218 cases where there was evidence of damage to health and the

environment.

And they . . . EPA has also conceded there might be actually more sites because the
review wasn’t completely exhaustive. Moreover, as others mentioned earlier, of the
identified sites many of them are disproportionately located in low-income communities
and communities of color, resulting in a significant environmental injustice impact that
we’re concerned about and you’ve heard from many speakers today. We’re concerned
that this might actually interfere or violate EPA’s obligations under Executive Order

12898, as Dr. Bullard mentioned as well.

In light of these profound risks posed by the hazardous waste deregulation, we request
that EPA stay implementation, withdraw, remand the DSW Rule and institute a new

rulemaking process. Thank you for having the opportunity to speak.

TRACY ATAGI: The next speaker is Laila Williams from Greenpeace. Okay. All right. Moving

on to Harold Mitchell, South Carolina State Senator. Is Senator Mitchell here? Okay. All

right. Next we have Lisa Evans and Abigail Dillen of Earthjustice.

Abigail Dillen, Earthjustice

ABIGAIL DILLEN: My name is Abigail Dillen. I’'m an Attorney with Earthjustice. I represent

the Sierra Club in the ongoing proceedings in the D.C. Circuit and in our Petition for
Reconsideration before the agency. And I just want to start by thanking you for agreeing
to revisit these rules and to look back at some of the issues that we’ve raised. I really

appreciate all of you being here today. I want to focus my comments . . . We’ll, of course,
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submit much more detailed comments in written comments but I do want to focus on

EPA’s authority to regulate hazardous waste in the recycling context.

We’ve heard a lot today about the case law and it’s been suggested many times over that
the case law somehow compels the exclusions that are in this rule, and EPA has premised
the rules somewhat on the same basis. And I want to make it clear that a close reading of
the case law confirms that there is nothing that compels EPA to create sweeping RCRA
exemptions. On the contrary, these exemptions goes—exemptions go beyond what the
law allows. Hazardous materials can be discarded even if they end up at a recycling

facility.

As the D.C. Circuit confirmed in its most recent decision on this issue, the Safe Food and
Fertilizer case, “Materials designed for future recycling by another industry may be
considered discarded. The statutory definition does not preclude application of RCRA to
such materials if they can reasonably be considered part of the waste disposal problem.” |
think the record that EPA has compiled in these 218 damage cases make it very clear that
hazardous waste recycling is often a big part of the hazardous waste disposal problem in

this country.

The courts to date have recognized only one limit on EPA’s authority to regulate
hazardous waste recycling and that is when hazardous materials are reused in the context
of a continuous industrial process. Now, obviously, this rule’s exclusions go well beyond
that mandatory exclusion and these rules go so far as to violate the outer bounds of EPA’s
discretion to exempt wastes from RCRA regulation. In the Safe Food and Fertilizer case

the D.C. Circuit established an identity test that basically requires that exempted wastes
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be managed as valuable commodities and that they be no more dangerous than analogous

raw materials.

It’s a functional definition of discard that is basically intended to ensure that wastes aren’t
exempted in the context where sham recycling is likely. These rules, in our view, provide
no assurance that exempted waste will be managed as valuable commodities and it’s
expressly contemplated that generators will often be paying third parties to accept waste
for purposes of recycling. Similarly, there’s no assurance that exempted waste will be no

more toxic than analogous raw materials.

Mr. Wittenbottom /sic/—Wittenborn stated earlier in his comments that toxics along the
ride would be a killer for most recycling under this rule, and I think that quote says it all.
If this rule is allowing waste to be exempted when they’re being incorporated into
products as toxics along for the ride, we know that something is wrong and, certainly,
that this rule would be vulnerable under the D.C. Circuit’s holdings in Safe Food and

Fertilizer.

But stepping back for a moment from the intricacies of the case law, I do want to make
clear that EPA has spent a lot of time looking at these damage cases and the natural
conclusion to be drawn from them is that EPA should be using the full extent of its
RCRA authorities to be regulating these wastes instead of bending over backwards to
create conditions that may be unenforceable to make deregulation safe. We really urge
EPA to use all the tools at its disposal to maintain regulatory oversight over hazardous

waste recycling.
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And, finally, I just want to note that I have spoken with state regulators around the
country; the short notice of this process made it impossible for many states to budget for
attendance at this meeting. [ do want to assure you that [ know of 17 states that are
certainly submitting comments that are very critical of this rule; many more states who
are unwilling to adopt the rules themselves for many of the same concerns that we have,

that these broad exclusions do not sufficiently protect human health and the environment.

And, you know, what I would like to leave you with is the prospect that these states’
concerns are going to leave the country with a regulatory patchwork that’s not going to

further EPA’s or RCRA’s aims.

Lisa Evans, Earthjustice

LISA EVANS: Thank you. My name is Lisa Evans. I also worth—work for Earthjustice and I

also share Abby’s gratitude to EPA for opening up this rule. I speak today not only on
behalf of Earthjustice but also as a former EPA attorney. At EPA I enforced RCRA and
Superfund. In this capacity I visited hazardous waste facilities, met workers and
managers, and brought enforcement actions to protect employees and surrounding

communities. Through this experience I acquired an intimate understanding of RCRA.

At no time during my tenure did I doubt the critical importance of the RCRA regulations
to carry out the fundamental goal, namely to protect the public and environment from
dangerous chemical waste by creating a cradle-to-grave management system. The
importance of RCRA as a preventative statute intended to stop the creation of dangerous
and costly Superfund sites cannot be underestimated. However, this critical function is

exactly what this new rule eviscerates.
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This rule strips from RCRA basic safeguards intended to prevent the release of toxic
chemicals by those who recycle hazardous waste. This was done with careless disregard
of the history of hazardous waste problems in this country and it was done at the behest
of polluters. While I could catalogue the rules (unint.) and how hazardous waste will slip
those through these loopholes, I will leave this documentation to our written comments.

Instead, I’d like to examine briefly the motive behind the Bush rule.

The stated intent was to promote recycling and conserve resources. The rule does not do
this. EPA itself admits that the new rule will increase recycling—hazardous waste
recycling by only a little more than 1 percent. So why the rule? For an answer, we look to
those who vigorously supported it. For example, among the companies at EPA’s side last
year were solvent recyclers whose trade associations publically rejoiced at their

avoidance entirely of the need to maintain any financial assurance.

Nor are solvent recycling companies today required any longer to use manifests, store
their hazardous waste in special containers, label their tanks, or acquire an operating
permit. Yet, EPA’s own report on the damage wrought by hazardous waste recycling
represented at least 36 of the over 200 contaminated sites were hazardous waste solvent
recyclers. These 36 sites alone accumulated for well over 140 million dollars. These 36
sites join another 31 solvent recycling sites, which were previously on the Superfund site

list.

Exposure to solvent recycling facilities and their waste exacts a high cost to human
health. Each year EPA creates a special list of hazardous substances that are found most

frequently at Superfund sites where EPA can actually determine that the chemical is able
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to reach a receptor population. Of the top five chemicals on this list, three are solvents.
Each was found at up to 391 separate Superfund sites. One of these solvents, benzene, is

a potent carcinogen that causes an acute form of leukemia.

In fact, all of the special interests that EPA has heard from today, the electronic
industries, mining companies, paint and coatings manufacturers, the chemical industries,
have been responsible for numerous costly and dangerous Superfund sites amounting to
billions of dollars of cleanup costs and the poisoning of drinking water, surface water, air,
and soil. The bottom line is this nation cannot afford this rule, neither our impoverished
communities and people of color who bear the greatest burden, nor the taxpayers who

must often foot the bill.

When one in every two Americans already lives within 10 miles of a Superfund site, we
cannot afford to create more. In closing, let me recount what a wiser EPA wrote in 1985
when it refused to grant broad exemptions to hazardous waste recyclers. It stated, and I
quote, “The paramount and overriding statutory objective of RCRA is protection of
human health and the environment. The statutory policy of encouraging recycling is
secondary and must give way if it is in conflict with the principle objective.” The

statutory policy of encouraging recycling is secondary.

The Bush administration strayed from RCRA’s paramount and overriding objective and
broke the system that protected us. We know this administration can do better. We, thus,
ask you respectively /sic/ to restore these essential safeguards by withdrawing this

dangerous rule. We join the Sierra Club, NRDC, Environmental Integrity Project, and
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dozens of other public health, environmental, and community organizations with millions

of members asking you to do this.

And, lastly, it is fractically /sic/—frankly an affront to hear so much talk about the waste
of industry time in reexamining this rule. We feel that when this is weighed against the
burden in sickness and even death in the communities plagued by these wastes, that is not

even a contest. Thank you very much.

TRACY ATAGI: We’ll have one more speaker and then break for lunch. The next speaker is
Vernice Miller-Travis from Maryland Commission on Environmental Justice and
Sustainable Communities.

Vernice Miller-Travis, Maryland Commission on Environmental
Justice and Sustainable Communities

VERNICE MILLER-TRAVIS: Good morning. Thank you for the opportunity to address you
today and for holding this public hearing. And also, for the record, I must state that my
comments that I offer today are my own and not—and do not represent the thinking of
the Maryland Commission on Environmental Justice and Sustainable Communities, nor
the Maryland Department of the Environment. My name is Vernice Miller-Travis and |
have been an environmental advocate and policy analyst for over 23 years with a

particular expertise in the field of environmental justice.

I have served in the past as Director of the Environmental Justice Initiative of the Natural
Resources Defense Council, Program Officer for Environmental Justice of the Ford
Foundation, and Co-Founder of West Harlem Environmental Action, a 21-year-old

community-based environmental justice organization in New York City. Perhaps most
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germane to today’s conversation was my service on the National Environmental Justice
Advisory Council FACA to EPA from 1996 to 2001, where I chaired its Waste and

Facility Siting Subcommittee.

The Waste and Facility Siting Subcommittee worked hand in hand with EPA’s Office of
Solid Waste and Emergency Response on a wide range of policy and program issues and
their intersection with environmental justice considerations. I also served as a member of
the All Appropriate Inquiry FACA to EPA that wrote the language for the Small Business
Liability Relief and Brown Fields Redevelopment Act. So I’'m well aware of volunteer
service of thousands of hours to EPA in helping to unpack the issue of hazardous waste

and its intersection with environmental justice.

The first point I want to make about the proposed DSW Rule is that those who will bear
the brunt of the relaxed regulatory environment created via this rule were not engaged in
any manner in the development of this rule, a practice that disregards EPA’s own
guidance on public participation developed with the National Environmental Justice
Advisory Council and published by the agency in 1996. Secondly, the very phenomena
that Executive Order 12898 on Environmental Justice was designed to identify, root out,
and redress will, in fact, be intensified should this DSW Rule go forward as currently

written.

Working with Earthjustice, they have developed a series of GIS Maps to co-locate the
existence of hazardous waste recycling businesses, the 218 damage cases that many of us
have spoken about, and corresponding demographic analyses on race and poverty. They

use geographic information systems to track the location and demographic data of the
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218 sites—damage case sites in 39 states and Puerto Rico where EPA identified cases of

damage to human health or the environment from hazardous waste recycling.

Of those 218 sites, only 4 percent occurred at RCRA-permitted facilities. A large
majority of the damage cases occurred in operations that were already exempted from
RCRA’s strict oversight. Exempting million—millions more tons of hazardous waste
from federal oversight would only increase exposure to dangerous toxic chemicals in
communities, especially those where people of color and families living under the

poverty threshold are over—are overrepresented.

When deciding which regions to zoom in on, Earthjustice was looking for highly
populated states with a significant percentage of the EPA-identified damage case sites,
and they found them in California and Florida. And these are maps that we’re going to
demonstrate. The results of their analyses of these regions shows that very high
percentages of these sites are located in communities where people of color and people

living below the poverty lines are overrepresented.

The following data are what the GIS Maps show regarding the relationship between race
and poverty levels and the location of damage case sites in California and Florida. First
we’re going to look at California. Twenty-nine sites—damage case sites are in the State
of California representing 13.5 percent of damage sites. In the greater Los Angeles area at
least eight of nine sites, or 89 percent, are located in communities where people living

below the poverty line are overrepresented.
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The site of the ninth site did not have data available. Of 25 sites in the State of California,
22 sites, or 88 percent, are within communities where people of color are
overrepresented. Two of the three sites not in these areas are directly adjacent to
communities of color. In Florida, 25 sites of the damage case sites are in Florida,
representing 11.5 percent of the total. Compared to the national average, 23 of 25, or 95
percent of the damage case sites in Florida are located in communities where there is an

overrepresentation of people living under the poverty line.

Seventeen of 24, or 70.8 percent, of the damage case sites are located in communities
where people of color are overrepresented compared to the national average. Thank you.
The aforementioned data represents a simple analysis of just two areas of the United
States. We believe that a thorough national environmental justice analysis like this should
have been undertaken by the EPA, as stated by its own Inspector General in the 2004 and

2006 reports that Dr. Bullard referenced.

An analysis like this was required under Executive Order 12898 before this rule was
promulgated, not after the public comment period is opened. It is not too late to undertake
such a study and to change the definition and to consider nationally who will bear the
brunt of the impacts resulting from the redefinition of solid waste as it’s now proposed

under this rulemaking.

While this rule was promulgated during the waning months of the previous
administration, it is the responsibility of this administration’s EPA to be sure that the
definition of solid waste is one that doesn’t allow a gaping loophole to remain that so

severely threatens human health and the environment and so severely contradicts the
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stated purpose of the Executive Order on Environmental Justice, especially as it pertains

to federal actions such as this DSW rulemaking.

For more than 15 years, environmental justice advocates have worked especially closely
with the Office of Solid Waste and Emergency Response to raise awareness about the
disproportionate burden communities of color and low-income communities have borne
due to their proximity, through no fault of their own, to hazardous and solidous /sic/
waste facilities. So it was especially disheartening to learn that the program office that
has had the deepest engagement with these very populations would develop and seek to
promulgate a rule such as the DSW Rule that would only increase the vulnerability of

these already overburdened places.

If we think back to the conditions that lead to the creation of the Resource Conservation
and Recovery Act initially, we should remember that it was the haphazard actions of
hazardous waste recyclers, especially those handling batteries and solvents, that were
creating Superfund sites across the nation. It was their practices that RCRA was designed
to regulate. As RCRA has been expanded over the intervening decades, its role as a major
tool to reduce hazardous waste tonnage overall was a particularly useful aspect of this

federal regulation.

This proposed revision to RCRA Subtitle C, as proposed in the DSW Rule, would simply
redistribute some of the most harmful toxic substances to places where public health
protections are lax or nonexistent and where federal or state inspectors will have . . . My

time is up?
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TRACY ATAGI: (Inaud.).

VERNICE MILLER TRAVIS: . . . will—will have limited authority to conduct on-site
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inspections. I would just refer you to an article in today’s New York Times, in the Metro
section, about the death of three workers at a waste transfer station in Queens, New York,
who were felled trying to clean up an 18-foot deep well of hydrogen sulfide that had

accumulated because of the practices at this facility.

It has been a longstanding point of departure between environmental justice advocates
and the EPA that hazardous waste sites that are in or near communities of color and low-
income communities have taken longer to be placed on the national priorities list, longer
to be identified for cleanup, and receive less protective cleanup measures than those in or
near white communities whose residents are defined as economically affluent. We’ve
been over this many, many times before and, again, we are astounded to see EPA

promulgate a rule that flies in the face of 15 years of hand-in-hand collaboration.

Lastly, I, for one, believe this DSW Rule needs to be withdrawn. Failing that, the
corrective actions outlined in the Petition for Reconsideration submitted by Earthjustice
to EPA in January of this year needs to be followed to the letter. Thank you for your /sic/

opportunity to be heard on this critical matter.

TRACY ATAGI: Thank you very much for everyone who has spoken. We will be taking a one

hour recess for lunch. The closest lunch place is the . . . . There’s a small sandwich shop
that is just adjacent to the north entrance of the EPA building. If you keep walking down

Crystal Drive as you exit, there is a number of restaurants past 23rd Street. The Hyatt
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across the street also has a restaurant. If you have any questions, feel free to ask any of us

that have name badges. So we’ll come back here again at 1:00. [TAPE CUTS OUT]

[TAPE CONTINUES]

All right, we’ll go ahead and get settled. We’ll get started in just a minute. [OFF-MIKE
CONVERSATIONS] Before we get started with the next speaker, we’ve had a request
from one of the speakers to use a PowerPoint presentation. Originally, we weren’t
intending to have the ability to give PowerPoint presentations but since we do have the
ability now, we wanted to check with those attending if it would—if anyone has

objections to a speaker using a PowerPoint presentation. Okay.

Hearing no objections and . . . For those who are watching on the Web, we’ll be posting it
on the Web. So when he comes up to speak, they’ll be able to follow along. Thanks. I just
want to make sure I knew (inaud.) was. All right, we’ll go ahead and continue with the
original list of speakers. The next speaker scheduled is Deeohn Ferris from Sustainable
Community Development Group. Is Deeohn Ferris here, please? All right. The next

speaker on the list is Lisa Widawsky from the Environmental Integrity Project.

Lisa Widawsky, Environmental Integrity Project

LISA WIDAWSKY: Good afternoon. My name is Lisa Widawsky and I’m an attorney with the

Environmental Integrity Project. Many of today’s speakers have addressed the toxic
legacy the 2008 Definition of Solid Waste Rule promises to create, including the
disparate impacts this rule may have on the natural world, children, and environmental
justice communities. I am here to comment on the fundamental changes the agency—the
agency should implement to ensure the agency can swiftly and efficiently enforce against

sham recyclers and others who threaten our communities with hazardous releases.
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We support Sierra Club’s petition to withdraw the 2008 rule. The rule creates regulatory
loopholes that threaten to hinder effective enforcement. A repeal of the rule would be the
most straightforward mechanism for restoring a fundamental goal of RCRA, protection—
prevention of harm to the environment and communities from hazardous releases while
simultaneously avoiding the vast expenditure of taxpayer dollars that may be required for
the agency to navigate through the unclear enforcement standards promulgated in the

2008 rule.

Alternative—alternatively, if EPA is unable or unwilling to mod—to go ahead with a full
repeal, many of the rule’s undesirable consequences may be prevented with the adoption
of five key changes. I’'ll address them very fully in my written comments and I’ll give
brief synopses here. First, all four legitimacy factors must be considered mandatory to
prevent sham recycling and keep hazardous products from entering the stream of
commerce, not just the first two. Each of the four factors is so fundamental to a
legitimate, safe recycling operation that one can hardly fathom how facilities unable to
meet one or both of the last two currently optional factors could be operating a legitimate

recycling operation.

To specifically address the toxics along for the ride factor, factor four, when recycled
products have significantly higher toxic constituents than their virgin counterparts, the
onus should be on the recycler to prove safety and legitimacy of the high toxic product,
not on EPA or citizens to identify sham recyclers of dangerous products who have been

swept into an overly broad exclusion. If EPA is unwilling to restore the most protective,
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easily enforceable pre-2008 rule status quo, it must at least predicate the exclusion on not

just the first two factors but the latter two as well.

Second, notification must be a condition precedent to exclusion. The 2008 Rule purports
to require notification by perspective recyclers, but if no notification is given, would
impose, at most, a slap-on-the-wrist paperwork violation and allow the facility to
continue operating outside the RCRA universe of protections. The negative implications
of this include that the agency could remain in the dark about which facilities would be
claiming the exclusion until it happens upon them, and that bad actors improperly storing
hazardous waste upon being discovered could jump through this loophole and simply

claim the wastes were destined for reclamation but notification had not yet been given.

Making notification a prerequisite to exclusion—the first step in proving hazardous
materials will not be discarded—would affirm a facility’s legitimate recycling intentions
as well as prevent would-be violators from evading enforcement. Third, compliance
tracking measures must require immediate notification when an excluded facility
abandons the exclusion and re-commences its hazardous waste disposal practices. The
rule allows facilities that had previously been recycling under the DSW exclusion up to
two years, until March 1 of the next even numbered year, before having to notify the

agency that they are again subject to hazardous waste regulations.

A compliance tracking system with a built-in two year noncompliance window provides a
blind spot whereby the agency will not be able to track sham recycling operations unless
it happens to inspect and stumble across them. And once EPA did stumble across such an

operation, the two-year window allows bad acting facilities a mechanism for easily
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concealing up to two years’ worth of illegal hazardous waste handling without being

subject to even a slap in the—on the wrist notification violation.

The two-year window before notification serves little purpose other than extending a
reprieve to violators, including even those bad actors caught red-handed not recycling.
Immediate notification must be required whenever hazardous wastes are discarded. Four,
EPA must withdraw the transfer-based exclusion. Off-site transfers cause 91 percent of
actual environmental damage cases. EPA, by reinstating regulatory control over all
transfers of hazardous secondary materials, would drastically reduce unsafe management

practices.

Fifth, an exclusion cannot be granted unless recyclers are required to adhere to a clearly
defined, protective standard of containment. I will address that more fully in my written
comments. In 1980, EPA decided that excluding waste destined to be used, reused,
recycled, or reclaimed from the Subtitle C system would make the regulatory program
largely unworkable and create a major regulatory loophole not intended by the act. EPA

also rejected self-regulation under Subtitle C.

The regulatory framework EPA established and utilized until 2008 have /[sic/ been
working effectively supporting a robust recycling industry while ensuring common sense
and effective safeguards from hazardous releases as evidenced by the fact that 96 percent
of RCRA damage cases resulting from hazardous waste recycling activities occurred at
sites not operating under a RCRA permit. EPA’s hastily promulgated 2008 rule, by
excluding reclaimed waste from Subtitle C regulations, has created precisely the

enforcement tangle it predicted and sought to avoid in 1980.
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In conclusion, the Definition of Solid Waste Rule, if not entirely repealed, must
incorporate all five of the aforementioned factors to be even arguably enforceable. We
are willing to be flexible if the agency believes the new rule, when modified, can
adequately fulfill RCRA’s mission of protectiveness. However, if the agency is unable to
incorporate the fundamental protections I have outlined into the rule, the agency should
repeal the rule in favor of the 2008 Rule status quo, which was able to accommodate for
recycling without sacrificing the integrity of our environment or the well-being of our

communities.

TRACY ATAGI: The next speaker is David Carpenter from the State University of New York at
Albany School of Public Health.

David Carpenter, State University of New York at Albany School of
Public Health

DAVID CARPENTER: I'm very grateful for the opportunity to present to you. I’'m David
Carpenter. I am a public health physician. I’'m the former Dean of the School of Public
Health at the University at Albany and prior to that was the Director of the Wadsworth
Center for Laboratories and Research, the laboratory arm of the New York State
Department of Health. My present position is Director of the Institute for Health and the
Environment at the University at Albany and I’'m also a professor of Environmental

Health Sciences.

As you’ve heard from many speakers today, the revisions in the Definition of Solid
Waste—under this new rule hazardous waste destined for recycling will no longer be

included in the Definition of Solid Waste subject to RCRA regulations. Thus, facilities
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that claim to recycle hazardous waste are no longer required to comply with RCRA’s safe
handling and reporting requirements. It’s my position that all hazardous waste needs to be

subject to RCRA requirements, and I see this as a fatal flaw in the current regulation.

Now I wish I had known that PowerPoints were allowed but, instead, I have some
posters. The . . . Much of my research has been focused on human health effects from
exposure to hazardous waste. And while this isn’t directly relevant to many of the issues
on the recycling, it certainly is relevant to human health hazards. So let me show you
some of those results. This is New York upside down. [LAUGHTER] There’s New York

right side up. In New York, we have 818 identified hazardous waste sites.

This includes NPL sites identified by USEPA and we have a state hazardous waste
Superfund registry site. I’ve studied the diseases people get that live in zip codes that
contain or abut hazardous waste sites. Now for most of our studies we’ve focused on
hazardous waste sites containing persistent organic pollutants like PCBs and dioxins, and
those zip codes are shown in red on this diagram. The zip codes shown in blue contain

hazardous waste sites but they don’t contain persistent organics.

So this is where the solvents and the metals are. Many times, obviously, wastes are mixed
together but those blue sites don’t have persistent organics. Now we studied a number of
factors related to this distribution of waste sites and let me show you first some of the—
as you’ve heard from other people, some of the factors related to poor and minority
populations. I didn’t point out in that previous slide there was a big, long track of red.

That’s the Hudson River, 200 miles of a NPL site because of PCB contamination.
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People living along the Hudson, actually, are wealthier, tend to be more Caucasian. But if
you look at all of the waste sites in New York, upstate New York (this does not include
New York City), the percentage of poor . . . If this is the percentage of poor, that being in
the lowest quartile of median household income, this is the percentage that live in those
blue way sites that don’t contain persistent organics. This is the percentage, 21 percent, of
the people living in the zip codes, which is a pretty crude measure of exposure, 21

percent of those people are poor.

Now how about minorities? Let’s look at the next sl . . . This is the percentage of African
Americans living in the zip codes that don’t have a hazardous waste site, 5.3 percent.
Eight percent live in zip codes that contain persistent organic containing waste sites and
8.1 percent live in these other waste sites. So this confirms . . . Now this does include the
Hudson River, but this confirms what you’ve heard from other speakers, that poor people

and minorities disproportionately live near contaminated sites.

Let’s move on and talk about disease. Now we’ve looked at a number of diseases in
relation to residents near these waste sites but always after adjustment for average income
in the zip code, adjustment for gender, adjustment for race, and we find that your chances
of having diabetes . . . . Diabetes is not a disease that most of you think of as being
related to environmental exposure but there are a slew of publications demonstrating
recently that exposure to persistent organics is a major risk factor for the development of

diabetes.

And living next—in a zip code containing these other wastes increases your risk of

diabetes and living in a zip code containing persistent organics increases it even more.
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Let’s look at the last of these slides, which looks at respiratory disease in children. I
really appreciate the help here. We have been interested in two kinds of respiratory
diseases; respiratory infections, because many environmental agents reduce the function

of the immune system.

So if your immune system doesn’t work as well, you’re more likely to get infections, and
when you get them you’re going—they’re going to to be more severe. But we also are
interested in asthma. Now most people think of asthma as being the opposite of
respiratory infections because it’s more of a hyperimmune response. But this plot on
the—on your left shows asthma in the zip codes that don’t contain any waste site, much
lower than those zip codes that either contain the persistent organics or just contain other

things.

This is infectious respiratory disease, the same pattern. This is what we see in children
that both have asthma and infectious respiratory disease. This is hospitalization data. And
you see that that’s additive. We have other studies that are submitted for publication but
are not published yet; where this, perhaps, is more relevant to the recycling issue. We’ve
looked at waste sites containing benzene. And living near a waste site . . . This is zip code

level data so it’s not very, very accurate.

But elevated benzene, we’ve looked at waste sites containing volatile chlorinated
solvents, TCE, perc, other chlorinated solvents, increased risks of leukemia, Hodgkin’s
Disease, and lymphoma in children under 9 years of age. So, in summary, while my

work—my personal work is not really directly relevant to the recycling issue, I do urge
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EPA to withdraw this rule on two grounds. Hazardous wastes are dangerous substances

and all of the public should be protected against exposure.

And, particularly, the implementation of this rule will affect poor and minority
populations who, unfortunately, are much more likely to live near sites containing
hazardous waste. If not withdrawn in its entirety, the rule must at least be changed to set
enforceable storage and labeling requirements, to allow only onsite recycling, to establish
penalties for companies that do not comply, and to set stringent definitions of legitimate
recycling. The goal of recycling hazardous waste is a worthy one, which I support, but
the flaws in this rule are sufficiently serious so as to pose significant risks to the health of

the public. And I thank you for your consideration.

TRACY ATAGI: Thank you. The next speaker is Jeremy Graham, Earthjustice, on behalf of
Meredith Small Toxics Action Center.

Jeremy Graham, Earthjustice on behalf of Meredith Small, Toxics
Action Center

JEREMY GRAHAM: Hello. Dear Administer Lisa Jackson: Having spent half my life working,
for better part of the last 15 years working on brown fields and other contaminated land
issues with funding from the EPA, I want to weigh in on the issue of deregulation of
recycled contam—recycled hazardous waste. Thanks. The deregulation formalized by
rules that were finalized in the waning days of the Bush administration posed an—poses a
major national health threat, especially to minority and low-income communities that

already are overburdened by pollution.
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It seems only prudent for you to rescind those rules and restore one of the most import

safeguards under the Resource Conservation and Recovery Act, or RCRA. My referen

ant

CcC

of recent rules is to October 2008 EPA Final Revisions to the Definition of Solid Waste,

Final Rule 73, federal Regulation 64,668. Since this rule concludes that hazardous waste

destined for recycling are no longer solid waste subject to RCRA regulation, this means

facilities that claim to recycle can evade RCRA’s safe handling and reporting

requirements.

But what percentage of the waste is to be recycled? Even a minute fraction recycle
exempts the entire facility. This is clearly a gross violation of any application of a
precautionary principle, a principle that should be applied given the findings of EPA’s
own studies of the importance of effective regulation to preventing damage from
hazardous waste recycling. I served as an appointed expert witness to EPA’s
Environmental Finance Advisory Board. In that role, I have been exposed to extensive
data on RCRA problems as a member of a workgroup assigned to address the need for
financial assurance for sites operating under RCRA permits to avoid the (unint.)

unsupported brown field cleanup problems.

Our charge from Barry Breen was intended to reduce the likelihood that such sites should

be mitigated under the Polluter Pays principle, that they should not become charges

against public at large. But that is precisely what will happen at sites that claim to be
recycling hazardous waste when, in fact, do so for only a small portion of waste they
create and/or process. Even worse outcomes could result if the hazardous wastes are
used, as they might be, in new product manufacture since the recycling of hazardous

waste becomes legitimate and exempt from RCRA requirements under the new rules.
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Even if the end products generated from more toxic than comparable products now
available, those end products may not be known to contain hazardous materials and may
then dis—may then be disposed of in municipal landfills, adding new toxics to the
minimally processed wastestream, imposing future cleanup problems. Revisions to the
Definition of Solid Waste as promulgated will totally undermine the efforts of the EFAB.
Given past experience with toxics processing and land contamination, minor and low-

income communities in urban areas can expect to suffer the most as a result of this rule.

As I know from my brown fields work in neighborhoods surrounding hazardous waste
facilities, people of color are the majority and the whole population tends to be
impoverished. Despite this known reality, the prior administration of the EPA and his
[sic] staff avoided any assessments of how this new RCRA exemption would be—would
impact people of color and poor people. This rule is yet another disturbing example of
Bush-era EPA neglect of his legal and moral obligation to avoid and redress

environmental injustice.

As an economist, I must add there are strong grounds for arguing on economic efficiency
bases for avoiding contaminated exposures whatever legal or moral case. EPA should use
its authority under RCRA to ensure responsibility cradle-to-the-grave management of
hazardous waste. It defeats RCRA’s fundamental purpose to allow industry to self-
regulate. Some recycling of hazardous waste is, undoubtedly, efficient but such
operations pose risks to human health and the environment comparable to those at other

hazardous waste operations.
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RCRA safeguards thus remain indispensible. I was very impressed by your address and
expression of commitment to the environment and Earthjustice at the We Act Conference
on Advancing Climate Justice in New York last January. Please act on that commitment
by taking swift action to restore strong, enforceable rules governing the reuse of

hazardous waste. Thank you.

TRACY ATAGI: Confirming that Devra Davis will not be speaking, the next speaker is David
Lang of Ground Water Consultants, Incorporated. Okay. All right, before we move on to
the list of folks who’ve registered today, I wanted to confirm that people who did not
come up earlier today will not be speaking. Susan Miller. Jan Schlichtmann. Laila

Williams.

LAILA WILLIAMS: Yes.

TRACY ATAGI: Okay. You ready? Okay, great. Laila Williams of Greenpeace.

Laila Williams, Greenpeace

LAILA WILLIAMS: Good afternoon. My name is Laila Williams and I speak here today as a
representative of Greenpeace and its 250,000 members. For over 30 years, Greenpeace
has worked to protect communities, the environment, and its diversity through promotion
of environmental protection through pollution prevention. In 1987, the Office of
Technology Assessment estimated that 65 percent of hazardous waste could be prevented
and reduced over a 10-year period. Under the proposed standards for the definition,
hazardous waste would suddenly be reclassified as nonhazardous, allowing it to be poorly

managed, resulting in contamination of communities across the United States.
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In fact, rather than reduce the generation of hazardous waste, hazardous waste generation
will be encouraged. As a result, more employees, communities, and the environment will
be a greater risk of contamination from toxic substances inherent in the so-called
recycling of hazardous waste. In the EPA’s Assessment of Environmental Problems
Associated With Recycling of Hazardous Secondary Materials identified—has /sic/
identified the mismanagement of over 200 hazardous waste recycling plants, which have

resulted in significant toxic waste contamination.

In the majority of cases sites reported severe contamination of soil and groundwater with
many sites reporting air contamination as well. Two notable contamination sites, the
Bergsoe Metal Corporation site and Ross Metals Incorporated site, resulted in cleanup
costs of approximately 16 million and 10 million dollars, respectively. The Bergsoe
Metal Corporation has incurred toxic waste contamination during the lifetime of the
facility’s operation with high levels of lead contaminating the facility’s site air supply—

on-site air supply.

After it closed, lead, arsenic, and cadmium continued to contaminate the soil on-site and
community groundwater was contaminated by sulfate, lead, and cadmium. More recently,
the Halaco Engineering Incorporated recycling plant located in Oxnard, California, is
estimated to hold about 700,000 cubic yards of hazardous metal waste on-site despite
significant cleanup efforts. The facility operated as a secondary metal smelter recovering

metal waste from other smelters as well as scrap metals.

To date, high levels of cadmium and lead, among other toxic and hazardous metals, has

been recorded by the EPA. According to the EPA, these waste materials have moved into
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the underlying groundwater and into adjacent soils and sediments. Sixty-six percent of
the population of Oxnard are of Latino and Hispanic descent with about 15 percent of the
population living below the poverty line, a majority of which are children and senior
citizens. These examples illustrate the serious risks associated with so-called hazardous

waste recycling.

The proposed EPA rule could allow for hundreds, if not thousands, of more communities
to be exposed to risks by allowing 1.5 million tons of hazardous waste to be exempted
from more protected regulations. Furthermore, these risks will most likely continue to be
shifted and laid upon minority communities and communities of low income. Simply put,
management of hazardous waste by way of recycling is a contradiction in terms. While
recycling may allow for certain metals to be further separated and scrapped, the

generation of toxic waste byproducts still occurs.

All toxic material cannot be fully recycled in a way that eliminates risks of contamination
in the stages throughout the recycling process. Greenpeace aligns itself with Earthjustice
and many other groups here today and asks that the EPA withdraw this proposed rule in
its entirety. In the event that the EPA does not repeal the rule, it is imperative that the
agency correct the rule’s most egregious provisions, which are as follows: One, the EPA
must set enforceable storage and labeling requirements for hazardous materials and

prevent the storage of hazardous materials in unregulated pits, ditches, piles, and ponds.

EPA must require that the facility store hazardous materials in fully enclosed units that
meet current standards under the RCRA standards. EPA must also prohibit storage of

hazardous materials in land-based units like pits, waste piles, ditches, and ponds where

111



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

hazardous waste cannot be safely controlled and where release of toxic constituents are
likely. Two, companies that do not comply with the rule’s notification requirement must

not be eligible for the rule’s exemption.

In order for a facility to receive exemption from RCRA, they must be already in
compliance with the full requirements set forth and established in the rule. To allow
companies that do not comply with the rule’s notification requirements undermines the
RCRA standards and has little incentive to keep regulators and the public informed about
hazardous materials kept onsite. Three, the EPA must create a stringent definition of

legitimate recycling that makes environmental and public health protection mandatory.

Multiple facilities were identified in the EPA’s prepared report and are examples of many
future facilities that could be allowed to come into operation by recycling loopholes that
are created by this proposed rule. Examples of sham recycling include the Marine Shale
Processors recycling facility in Amelia, Louisiana, which claims it engaged in hazardous
waste recycling programs when in reality was engaging in a fictitious operation. The
facility was prosecuted for its sham operations, lack of a hazardous waste permit and

violation of federal clean air and clean water laws.

Similar—similarly, the 23R3 Kennedy Street site located in Minneapolis, which resulted
in contamination caused by an electronic sham middleman recycler. The EPA must create
a clear, comprehensive, and enforceable rule defining what constitutes legitimate
recycling to ensure that all sham recycling is prohibited. The current rule contains

dangerous loopholes that prevail—that fail to prevent companies whose hazardous
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materials are not safely managed from claiming that they are legitimate recycling—

recyclers.

And finally, four, the EPA must withdraw the exclusion for off-site handling and
recycling. According to the EPA’s Assessment of Environmental Problems Associated
With Recycling of Hazardous Secondary Materials, an overwhelmingly—an
overwhelming majority, over 90 percent, of reported damages which resulted in millions
of dollars of cleanup, significant contamination of air, soil, and groundwater occurred at
off-site recycling facilities. The complete elimination of off-site recycling is the only
option that will protect human health and the environment and is the only option that is

fully supported by the factual record developed by the EPA.

On behalf of the members of Greenpeace U.S.A., I respectfully request and urge the EPA
to withdraw this ruling, which not only weakens public protection from millions of tons
of hazardous and toxic waste but creates great whisk—risk with regards to endangerment
of public and environmental health by way of toxic contamination from the treatment,
storage, and disposal of hazardous waste. We hope that you will consider seriously how
this—how this rule could endanger the public and environment and take the steps
necessary to ensure that hazardous waste is properly defined and to ensure that no

community is put at risk. Thank you.

TRACY ATAGI: Thank you. Checking again for Harold Mitchell. Deeohn Ferris. Oh, he’s here?

I’m . .. Harold Mitchell, South Carolina State Senator. Welcome, Senator.
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Harold Mitchell, South Carolina State Senator

HAROLD MITCHELL: Good afternoon. My name is Harold Mitchell and I’'m from the State of

South Carolina and the particular group that I’m representing is the communities that
grew up—communities that were basically impacted from sham recycling, which I will
give you two examples of. I grew up in front of one of the largest fertilizer producers in
the world and when you look at today’s climate, the economic challenge that a lot of
companies and states are facing, what I grew up with was a company that received a lot

of hazardous and toxic waste for a harmless fertilizer facility.

Now this is . . . You know, when you look at a fertilizer company and you think of that
as, you know, nothing in itself but companies that are trying to rid themselves of a lot of
hazardous and toxic waste basically used this facility to bring in the waste. It would come
in as a hazardous substance and go out as a product for sale. But the impact of what that
left there in that community, with the acid and everything else that was involved in this
process, I think, you know, it’s good intent with the recycling but without the proper
oversight and accountability, I think we’re opening ourselves up for something that we’re

going to see down the road that we saw in the early ‘80s and late ‘70s.

Also, there was a facility that I grew up with in the backyard. It was a cement facility,
and what they actually recycled there was fly ash from a nuclear facility. And I’'m giving
you these examples because this is exactly what you’re going to see today when you look
at the increase of wanting to clean up more contaminated properties. What do you do
with the waste? So if—this look of recycling without the proper oversight, you’re going

to get these kind of activities I’'m feeling at some of the plants, because this was a

114



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

practice that we saw not only in my community but this particular company did the exact

same thing with 11 other sites in the Deep South.

So I only come to you just giving an example of without proper oversight, accountability,
I think this is going to be very harmful if this is not repealed and looked at stringently.

Thank you.

TRACY ATAGI: Is Deeohn Ferris here? [OFF-MIKE REPLY] Okay. And David Lang. All

right. Thank you all very much. We’ll move on to the list of folks who signed up today.

The first on the list is Claire Barnett of the Health Schools Network.

Claire Barnett, Executive Director, Healthy Schools Network

CLAIRE BARNETT: Thank you very much. I appreciate the opportunity to comment and I want

to thank EPA for holding the hearing today. It’s very, very helpful. We’re going to pick
up on some other folks’ comments and also support the conversation to date that’s been
advanced by Earthjustice as well as David Carpenter and Vernice Miller-Travis. Thank

you for the opportunity to comment. My name is Claire Barnett. I’'m Executive Director

of the Healthy Schools Network whose home office is in Albany, New York.

Healthy Schools Network is a national nonprofit with a mission to promote healthy
children and healthy schools through promoting and—through preventing environmental
risks to children where they learn and play with research, technical assistance, and
advocacy. We have a rich and active Web site that serves thousands of parents every year
with guides and factsheets. We’re honored to have won an EPA National Special

Achievement Award for advancing indoor air quality in schools.
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From 2001 to 2007, I was on—served on the EPA Child Health Advisory Committee and
chaired two workgroups on school policy. I’'m also serving now on the National
Environmental Justice Advisory Council Workgroup on Air Toxics Monitoring that EPA
Administrator Jackson announced in March, which monitors air outside schools in 62
schools in 22 states. In addition, I coordinate the National Coalition for Healthier Schools
which had its sixth annual meeting in December of 2008, during which it hosted a very

well-attended panel session on new toxics outside schools.

My comments today are from Healthy Schools Network whose Web is
healthyschools.org. Deregulation for recycled hazardous waste poses a national health
threat. Children are more vulnerable to environmental hazards than adults. They breathe
more air per pound of body weight than adults. They have developing organ systems and
cannot identify or protect themselves from hazards. This is not information unique to

EPA.

It’s endorsed not only by EPA but the Academy of Pediatrics, the federal Centers for
Disease Control, the National Center for Environmental Healthy Agency for Toxic
Substances Disease Registry, National Institutes of Environmental Health Sciences,
World Health Organization, American Public Health Association, and others. This
information, accepted and promoted by the EPA since the late ‘90s through the leadership
of its Office of Children’s Health and other programs, should guide all offices inside EPA

in their rulemaking.

We are especially pleased to see that a top priority of Administrator Jackson is the

protection of children where they live, learn, and play, and especially the protection of
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children of color and children with health or learning or developmental impairments. We
specifically recommend that EPA office here revisit the Executive Orders 13045 on Risk
to Children’s Health (which is still in effect) and Executive Order 12898 on

Environmental Injustice (also both in effect) and con—reconsider the rulemaking in light

of those Executive Orders.

We urge EPA to be aware that hazardous waste recycling may generate materials that are
particularly harmful to children. Legitimate recycling in the new rule is not stringent
enough and may consequently result in the production of materials harmful to children.
According to EPA, “If a hazardous secondary material has been reclaimed and made into
a product that will be used by children and that product contains hazardous constituents

that are not in analogous products, the product will likely need to be closely scrutinized.”

We’d like to suggest it must be closely scrutinized. Being likely should be 100 percent
likelihood. We support the view of Earthjustice, that manufacturers that use hazardous
waste to make products for children must be a high-priority concern of EPA. We believe
the children are at risk of being impacted in their schools and childcare centers and
neighborhoods near deregulated recycling facilities, as Vernice Miller-Travis and David

Carpenter recently pointed out.

Hazardous waste recycled, repurposed, and renamed into building products, fertilizer,
sand, and so forth may pose hazards to children. Materials which pollute the environment
and put children at risk are hazardous by any definition, whether there are successful
attempts to sell, transport, store, recycle, repurpose them or not. I want to raise two

interesting examples, which verge on the regulation. One is the topic of CCA-treated
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wood. While CCA-treated wood was voluntarily withdrawn from production several
years ago, the use of such wood products has left a toxic legacy of installed decks, ramps,

steps, picnic tables, boardwalks, and playgrounds for all children in—everywhere.

We ask EPA to investigate the fate of these installations, including if and how or where
schools, municipalities, and state parks have disposed of old contaminated materials.
Disposal is expensive. Our office has received multiple parent complaints that schools
have accepted donations or repurposed CCA-treated wood for use in school
woodworking shops. Recycled products composed of repurposed CCA wood are
hazardous and should not be in the hands of children, and the sanding dust should not be

in their eyes and lungs.

We also recommend that EPA, advised by the Department of Education, seek to establish
a fund for childcare centers and schools that will help the state environment agencies test
and remediate the underlying ground where there are—where high levels of arsenic and
chromium have been found. The second issue I want to bring up is a relatively new one,
which concerns a lot of folks in our world, and it’s the topic of synthetic turf. There is a
new and unnecessary threat to children’s health identified now in multiple state and
consumer-driven reports and a federal Centers for Disease Control Public Health
Advisory of a year ago June on synthetic turf that contains high levels of lead and many

other pollutants.

A common denominator in these synthetic surfaces is old shredded tires. Old tires are old
tires and pollutants are pollutants. A playing field covered with synthetic turf may contain

up to 40,000 old tires which, on a hot summer day, will literally smolder if touched by a
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lighted match. Tearing products into tiny pieces for recycling and reuse does not remove
the embedded pollutants. Depending on the purpose, the ground conditions, the
manufacturer of the original tire, the pollutants embedded in tires are found in differing

amounts.

A car tire sold in Georgia will not have the same chemical composition as a tire sold to
ice road truckers in Alaska, although current information suggests that lead, phenols,
anilines, thalates, BOCs, and zinc are common to all. One recent study at a nursery
school in Alaska of a synthetic turf underneath a play set found lead levels were
measured in excess of 5,000 parts per million. Children cannot identify or protect

themselves from hazards, nor should they need to.

In the case of synthetic turf, the lead and other pollutants are literally under their feet, as
well as dusting up into an electrostatic, clinging to shoes, socks, clothing. Lead has been
known as a potent neurotoxin for about 2,000 years. Zero lead is the right amount.
Currently New York State and other state school systems can install synthetic turf
containing shredded tires at the expense of state and local taxpayers. A federal bill,
HR2187 on School Construction, purposes to fund the installation of additional recycled

waste materials on K-12 school athletic facilities.

Thus, due to appropriate labeling or lack of manufacture take-back or lack of child health
protective regulations, hard-pressed taxpayers may pay several times for hazardous
waste: once to install it, once to remove it, and in between to support the health care costs
of children with suspicious, new elevated blood lead levels or asthma episodes provoked

by the high VOC content. We urge EPA to adopt more child health protective standards
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and look forward to working with EPA and the office, as well as with CDC and the
Education Department to quickly address the rulemaking issues here, which are really
key to healthy children, healthy schools, and healthy future for all communities. Thank

you.

TRACY ATAGI: Thank you. Our next speaker is Daria Neal.

Daria Neal, Senior Counsel at Lawyers Committee for Civil Rights
Under Law

DARIA NEAL: I’d like to thank you for having this hearing today to receive public comment.
I’m Daria Neal. I am the senior counsel with the Lawyers’ Committee for Civil Rights
Under Law with the Environmental Justice Project. The Lawyers’ Committee for Civil
Rights requests the EPA withdraw the recently promulgated rule on the Definition of
Solid Waste. The rule severely reduces RCRA oversight of hazardous wastes that are
allegedly recycled and completely disregards the overwhelming evidence that recycling
of hazardous waste is a very dangerous practice which, if not stringently regulated,

frequently results in the release of extremely toxic chemicals.

EPA’s new rule removes critical safeguards at these high-risk facilities, which will lead
to imminent and substantial endangerment of public health and the environment from
toxic waste. The Lawyers’ Committee for Civil Rights, a nonpartisan, nonprofit
organization, was formed in 1963 at the request of John F. Kennedy to involve the private
bar in providing legal assistance to address racial discrimination. The principle mission of

the Lawyers’ Committee is to secure, through the rule of law, equal justice under the law.
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For 46 years, the Lawyers’ Committee has represented victims of discrimination in
virtually all aspects of life. In *91, the Lawyers’ Committee formed the Environmental
Justice Project to represent communities of color in environmental and civil rights
matters. Minority and low-income communities disproportionately bear the burden of
environmental pollution. More than 5.1 million people of color, including 2.5 million
Latinos, 1.8 million African Americans, 616,000 Asian-Pacific Islanders, and 62,000
Native Americans, live in neighborhoods with one or more commercial hazardous waste

facilities.

Executive Order 12898 directs all agencies to address the disproportionate environmental
impact their programs and policies may have on envi—on minority and low-income
communities. This requirement is in addition to EPA’s overall responsibility to protect
communities from environmental degradation. Additionally, the 14th Amendment of the
Constitution and Title 6 of the Civil Rights Act requires EPA to ensure its policies are not

racially discriminatory.

President Clinton’s Memorandum accompanying the Order stressed the administration’s
effort to prevent those minority communities and low-income communities from being
subjected to disproportionately high and adverse environmental effects. Furthermore,
Title 6—pro—Title 6’s—prohibition of discrimination in any program or activity
receiving federal funds and the EPA’s regulations prohibiting any program or activity
receiving EPA assistance from discriminating on the basis of race, color, and national
origin demonstrates the compelling interest of the government and EPA to eliminate the

disparate impacts of its policies and practices.
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Despite these laws and executive action, EPA’s recent history has been to avoid
addressing the burdens of environmental justice communities. In March of 2004, the
EPA’s Office of Inspector General issued its evaluation report entitled “EPA Needs to
Consistent Implement the Intent of the Executive Order on Environmental Justice.” In
this report the OIG concludes and, indeed, devotes a full chapter to, the fact that EPA has
not fully implemented environmental justice, and specifically found that EPA had not
fully implemented the Executive Order nor consistently integrated environmental justice

into its day-to-day operations.

In July 2005, the General Accounting Office found that EPA continued its failure to
address environmental justice by devoting minimal attention to an EJ in its development
of the Clean Air Rules. Specifically, GAO found the initial form prepared by senior
management did not address environmental justice, the lack of guidance and training
limited workgroups’ ability to identify potential environmental injustice concerns, and
the economic reviews did not always in—provide decision-makers with an environmental

justice analysis.

The EPA, under this new administration, must not continue the total disregard for the
Executive Order by affirming the rule that allows an increase in hazardous waste in
minority and low-income communities. Prior to promulgating the rule, EPA declined to
investigate the disparate impact of the revision to the Definition of Solid Waste on low-
income and minority communities, arbitrarily concluding that the revision would have no

im—environmental impact.

122



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

The EPA’s cursory statement that no disparate impacts were expected and its failure to
conduct direct analyses on how the rule would affect minority and low-income
communities already suffering under the dark cloud of industrial pollution and the lack of
federal enforcement is unjustified and undercuts the Executive—or undercuts the
Executive Order and the overall mission of EPA. Given the agency’s failure to consider
environmental justice impacts of removing vital safeguards on hazardous waste

recycling, the EPA must withdraw this rule.

People of color are disproportionately represented in neighborhoods surrounding
hazardous waste facilities, forming an absolute majority near most sites and often two-
thirds majority where facilities are clustered together. EPA’s refusal to evaluate how this
rule would impact low commun—Ilow-income communities and people of color who
already face disproportionate exposures is unconscionable. The Lawyers’ Committee,
while asking EPA to withdraw this rule in entirety, echoes the recommendations of
Earthjustice and other environmental groups and community groups in demanding that

the agency correct some of the rule’s most egregious provisions.

The Lawyers’ Committee respectfully requests that EPA withdraw this rule, which
significantly weakens public protection from millions of—millions of tons of hazardous
waste and further threatens the health and safety of Americans in the most vulnerable
communities. It is the obligation of EPA to seriously consider this rule, how it endangers
public and our environment, and to ensure that no community is disproportionately

burdened or endangers. Thank you.

TRACY ATAGI: Thank you. The next speaker is Aaron Mair.
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UNIDENTIFIED FEMALE: How do you spell that?

TRACY ATAGI: M-A-I-R. Sorry.

Aaron Mair, Arbor Hill Neighborhood Association

AARON MAIR: Good afternoon. My name is Aaron Mair. I’'m from the Community of Arbor

Hill in Albany, New York. I also rise and call for the EPA to repeal this rule. We’re all
definitely in support of the Sierra Club action with regards to calling for this rule to be
not implemented. We’re also in support of Earthjustice as well as many of the other
organizations that have come before and spoke in regard to this particular rule. I want to

speak from the perspective of a community where the rubber meets the proverbial road .

Can you hit the next slide? Our community was one of those entities that had—was
burdened by many facilities. It was the home of the ANSWERS Incinerator. The
ANSWERS Incinerator was a waste-to-energy recycling system that provided,
supposedly, state-of-the-art energy for the State of New York while at the same time
providing an environmental solution with regards to waste and other materials from
suburban communities. The siting of this miracle plant was in the middle of our

community, the 12210 and 12207 zip code.

After a lengthy and protracted lawsuit, we were able to prevail to get the facility shut
down. A lot of the challenges that we had to face was also local rules with regards to the
definition of incinerator ash as special waste. This incinerator ash basically was spewed
all over our community. The incinerator, though state-of-the-art technology, was located

in the plains. It was in a hollow and so my house on the north end, along with the schools,
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as well as the baseball fields where my daughters grew up to play baseball, were, as I say,

above the stack itself.

And the way the material was processed, again, it had to rely upon people doing the
shifting, the sorting, and, hence, the recycling. And this was, by the way, under existing
RCRA rules. Okay? This was how things were under the so-called burdensome program.
So even under existing rules the law was broken but, more importantly, the transport of
this waste . . . (Can you go to the next slide, please? I’'m going to talk a little bit about my

community.) . . . was through our entire community.

And so when folks are talking about these are principally located in poor communities, |
want you to note the percentage of my community that’s below the poverty level. Over
half. The . . . If you look at the income distribution, the median household income is
about $10,000.00. Okay? And when you start to look at the number of children, you find
these communities are poor, many children. These demographics are real. You . . . Next
slide, please. That’s our community and that arrow points to right where the incinerator is

located.

And next please. And now let’s talk about the other things that are within our community
because what they talk about was the clustering. That was the air. And my daughters, my
wife, and I, many of the residents in our community, had serious issues and bouts of
COPD. In fact, if you were looking at the issues of bronchitis, COPD, asthma diagnoses
from the years 1980 all the way up to 1994 and then look at them post, you’ll see a

precipitous drop as a result of the shutting of the incinerator.
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Now it does not even deal with the collateral issues with regards to endometriosis, lupus,
and other autoimmune diseases because of people’s hypersensitive immune systems.
And, again, the current standards are basically—or the body of burden is based upon a
middle age white male. But, as they found out, minority communities and residents are
much more susceptible and sensitive. So you had a high spike in those other issues. Our
community was also . . . On here, it’s on the list, is a mercury refining company, which

was a RCRA-permitted facility.

It had repeated discharges, and our community goes along the Patroon Creek, which
discharges to a watering hole where our kids fish. A mercury refinery company had
repeatedly violated its permit and discharged mercury, and then it caught on fire. And
what the mercury refinery company did, they just basically reprocessed mercury from
batteries and in that process, while permitted, while regulated, obviously was not
permitted and regulated enough because the workers were not competent enough to

basically handle the process.

The place caught fire, burned down, and the discharge was right into Patroon Creek
where our children swim. Our community’s poor so on the north side we don’t have too
many recreational assets like pools, so the kids swim in the Patroon Creek and they fish
in Tivoli Lake. So there was no warning to our community so when the EPA and all the
folks that come in and regulate the stuff, that did the analysis of the community, they
basically did the cleanup at the site as if pollution only knows the property boundaries are
where the incident occurred, that it doesn’t travel down to the Hudson River or through

our community where it also is deposited.
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Also within our community is home of National Lead. National Lead is an entity that’s
now . . . [ think they’re based in Texas and because of their significant political
connections and clout, they were able to avoid responsibility with regards to their
depleted uranium reprocessing plant. And that’s that data there, so it was right around
the—our tracking and monitoring of depleted uranium, working with the School of

Public Health, Dr. Carpenter’s shop, as well as the State University of New York.

And that’s the watershed of our community. And depleted uranium . . . Again, we talk
about shoddy re-processors and people who are, as I say, refining and recycling
hazardous material . . . . Think about it. They’re reprocessing uranium to make armor-
piercing weapons. And this also was discharged into the Patroon Creek. And the reason
why they found—there was a problem with the depleted uranium plant, because 26 miles
away to the north and west at Knolls Atomic Power Labs, all of their systems went off as
if there was a serious nuclear incident, and only to find out that it was—it was the air
traffic basically carrying the depleted uranium dust from that plant (because it was

operating outside of its permit) over a 26 miles area .

But it’s prevailing over our community. And if you look at the wind (unint.) data, you
can see how—what the dips—the disposition of depleted uranium throughout the air. But
what’s also—not only what’s put—what’s airborne from this reprocessing plant, but also
what was discharged into the waterways where our kids swam, recreate, and eat.
Eventually it was shut down and a huge multi, I think, right around 30 million dollar

cleanup paid for not by NL.
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Because of their connections with people like the Bushes in Texas, they got protection.
This is one of the things that we don’t—the regulation doesn’t deal with, how the
freedom of speech of dollars through the form of campaign donations come up with rules
and procedures and processes that allow these folks to evade even the most basic
regulatory informant. In fact, the EPA is under considerable pressure to, as I say, look the

other way, and that’s exactly what happened in this case.

Now it gets me to the $52,000.00 point. I point out how poor my community is. They’re
S0 poor . . .. You know, it’s not that they—you know, that they don’t care. They . . .
They’re poor. You know, they’re worrying about those basic needs of just struggling and
surviving. They’re so poor they can’t pay attention. That’s why activists, through harm—
through my family like me, come up and try to fill some—step into the breach. So if
they’re poor enough that they can’t pay attention, they’re not—they’re not even wealthy

enough, let alone, to prove harm.

And so if this rule shifts the burden of harm onto the poorest people, that is acute
negligence. And let’s get to the real issue of race. As I put out from the statistics, our
community is more than half African American, but the other issue is the blatant setting
aside and looking past or not even paying attention to the Executive Order 12898. And
that is environmental racism in and of itself. Nonfeasance, the failure to not even look at

a rule that asks you to take in account considerations of impacted communities because of
race and the concentration of toxics into your process of defining and setting up a new
rule, a regulatory schema or framework and see what the burden truly is upon these

populations versus those who are going to make money from that.
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The fact that you looked past the rule and didn’t even consider it, the fact that you—
doesn’t mean that that’s not racist, the fact that you didn’t say, “We didn’t pay attention
to race. The rule was benign. We paid attention to the science and the facts ... .” If
there’s a rule on the books that’s tied to the 14th Amendment—14th Amendment to the
Constitution, Title 6 of the Civil Rights Act, and it maps through that regulatory legal
construct of protecting the civil rights of American citizens guaranteeing equal rights to
all, if we’re looking past that, that is racism because that rule, you know it’s tied to

people of color because of burdens that are real.

And if you make a rule independent of that fact, that is a racist action. So it gets to the
issue of whether or not we torture. That’s the game—this game of euphemism. So if you
don’t pay attention to the facts and the objective realities, “Doesn’t mean that we’re in
violation,” nonsense! Nonsense! We now have an administration that says we’re going to
respect the law. And the law fundamentally says before you proceed with any rule, law,

and action, all American citizens deserve equal rights and equal protections.

Moving forward on this rule, semantics and debate and policy and toxics aside, is a
fundamental violation of the civil rights of residents who pay in blood, disease, and
burden. To bring about this (unint.), to ignore that, is an environmental racist act and it is
a crime. And I pray to God that the NR—the—that law firm that was right here for civil
rights, if they want to represent us as the first class case (unint.) that this rule is adopted, I

beg that we sue. You know?

Again, you have a moral obligation not to support companies or support a particular

citizen, but to uphold the law. And I beg your indulgence in this agency’s responsibility
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that you do just that. This rule is not about, as I say, the environment, this is not about
recycling; it’s about people who are going to commit—who are right now committing
criminal acts and you’re now decriminalizing those criminal acts, an open violation of the
civil rights of people because they’re poor and predominantly of color. I thank you for

your time.

TRACY ATAGI: Thank you. Our next speaker is Genevieve Gross from Earthjustice speaking

on behalf of Charles McArthur (inaud.).

Genevieve Gross, Earthjustice on behalf of Charles MacArthur

GENEVIEVE GROSS: Good afternoon. My name is Genevieve Gross and I work for

Earthjustice and I will be presenting a public citizen comment by Charles McArthur who

could not be here today.

Dear Environmental Protection Agency: I am writing to urge the EPA to reverse a Bush-
era ruling that creates a loophole in the Resource Conservation and Recovery Act. The
loophole permits companies to dispose of hazardous waste without using contractors

licensed to deal with such waste in a responsible way.

Protecting the environment and human health from hazardous materials is one of the core
responsibilities of the EPA. Under the Bush administration the responsibility has often
been ignored in favor of helping industry to avoid regulation. The hazardous waste that
will slip through the loophole contains chemicals that are dangerous to human health,
including solvents that are known to cause cancer and birth defects and heavy metals that

contribute to neurological problems as well as cancer.
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These materials should be handled only by companies that are licensed and regulated to
dispose of them properly. We are all aware of sites where improper disposal of chemicals
has lead to health problems and to expensive cleanup efforts paid for with taxpayer
dollars. I remember a cleanup site in Silver Spring, Maryland, just a few miles from my
home in Bethesda, where improper disposal of solvents contaminated the environment. I
work in Delaware where numerous sites have been contaminated by chemical factories,

which is why I personally drink only bottled water in Delaware.

In addition to the damage to the public in general, the threat to minority and low-income
communities is even greater because toxic sites are often more likely to be located in
those communities where people have fewer resources and less information about
problems. This adds injustice to the problem. Partly because of the EPA, our country has
made considerable strides in protecting the environment and human health from toxic
materials in the air and ground and in our products; however, we know that constant

effort will be required to continue to provide adequate protection.

Companies will always be looking for the least expensive way to do business and only
the government can regulate them for the common good. This is the responsibility of the
EPA. I urge you to restore the full protection of the Resource Conservation and Recovery

Act. Thank you.

TRACY ATAGI: Thank you. And our final registered speaker is Kevin Bromberg of U.S. SBA .

Kevin Bromberg, U.S. SBA Advocacy, Office of Advocacy

KEVIN BROMBERG: Hi. I'm Kevin Bromberg, U.S. Small Business Administration, Office of

Advocacy. Just for the record, we’re not here—I’m not testifying for the administration
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or for SBA. The Office of Advocacy is a separate office within the Small Business
Administration that represents the voice of small businesses before agencies like EPA
and before Congress, so I’m here testifying in that capacity. And I also can say that we
don’t often take the opportunity to testify publically about rules but this was a particularly

important rule that I have spent a good portion of my professional life.

I guess if this is a midnight regulation, this is the longest midnight regulation I’ve ever
worked on in my life. And I’ve worked on this rule and other rules with everybody who
sits at this table up here, so I can assure you that since 1992 we have been working on
this rule, and, also, our old friend, Jim O’Leary and Jim Berlow and some other people
who are not up here. So this has been a long time in the making so it doesn’t surprise me
nor the people at this table that there was a lot of very careful sculpting and working to

put this rule together.

In fact, I was thinking I’ve worked on this during the Bush administration—that’s Bush
One, the Clinton administration, and Bush Two, and I’ve yet to work in the Obama
administration on this issue but I think we’re about to get involved in that. This is a very
important issue to tens of thousands of small businesses who are mostly in the
manufacturing sector. That’s why we’ve been working on this historically for many,

many years. It has been a major problem.

And a lot of excellent work went into this and that’s what you’ve seen in the record and
that’s what you’ve seen discussed here today. Since I’'m the closing speaker ... Am I
last? . . . let’s talk about three truths that I think we will all agree on that we’ve heard

today that are—that are worth mentioning. One is, no, this is not a midnight regulation.
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We’ve all been working on this many years. That’s pretty obvious. The other is

environmental justice is real. There are real problems out there.

There’s only one little problem with that; that’s not this rule. This rule doesn’t do damage
to environment justice. That’s why we spent 20 years working on it, to bring it into the—
into the shape that it’s in today. It could have been a problem, but that’s why they
formulated the rule the way it is, the way you see it. And the other, the third truth that we
all agree on is hazardous materials need to be carefully managed, carefully disposed of.
So the—so the issue before EPA that they have to wrestle with, that the Sierra Club
petition raises, is is this the correct rule and does this have the correct provisions to

appropriately address the hazards that hazardous materials pose.

And as someone who worked as part of the interagency team to put together this rule, of
course parochially I would say, yes, it did, but, you know, I’ll explain a little bit more in
detail why it does so. But that is the central question, does this rule do the appropriate job
to protect us from the hazards that are associated with—from hazardous materials? And

to talk a little bit about why it is so important to tens of thousands of small businesses.

EPA has a very small estimate of what the benefits are overall, not just to small
businesses but businesses overall. Now it’s based on a database that excludes small
quantity generators. The great majority of the benefit of this regulation that accrues to
small businesses is going into the small quantity generator universe, which is, you know,
very, very many. It’s hundreds of thousands of small quantity generators of which only a
fraction will be able to take advantage of this rule and any eventual new version of this

rule.
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But.... So this is a very big deal to the small business community and that’s why we’re
here. I’'m going to discuss three of the areas. They talked about one more extensively than
the other. Transfer-based exclusion is the big topic and that is—that is the major problem
facing the small business community, and very briefly on legitimacy and notification.
Okay, the transfer-based exclusion, that’s important to the small business universe, and

the large business universe for that matter, because a lot of . . .

Well, the major benefit that comes out of this rule is from the transfer-based exclusion.
And I'll start at the same place that many of our industry people come from. People in
industry, you know, they’ve read the case law, I’ve read the case law and EPA only has
jurisdiction over discard, which in the case is disposed of, abandoned, or thrown away.
And in the view of industry and in view of people like us, EPA has jurisdiction only over
those areas so, therefore, to be able to allow EPA to have some jurisdiction over those

areas what EPA does should be very, very limited.

And in our view, EPA has a lot of requirements in here in addition to the establishment of
discard; it’s financial assurance, notification, paperwork record retention, and reasonable
efforts. To me, that is a lot of requirements. And what you’ve heard today is industry is
willing to compromise with EPA as a way of bridging the fear of environmentalists that
hazardous wastes are not being properly addressed. They have agreed, and we agree also,

that it’s appropriate to have those conditions in there.

And I would say if EPA needs to strengthen them in small ways, you know, that perhaps

is appropriate. And I think what we would ask and—is that EPA proceeds to do
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something, it should be something that they can do quickly and simply so that people can
start to have the benefits from the transfer-based exclusion. Notification, very briefly.
There’s an issue of whether notification should be a condition of getting the exclusion.

Clearly, notification is just evidence of your intent.

Whether you notify EPA or not doesn’t really change whether you intended to send the
materials for recycling or not and, therefore, it should be the company’s problem. If they
have failed to, you know, notify EPA, that—that’s a—that’s an individual violation by
itself. EPA doesn’t need to have two violations in addition to the one—you know, an
additional violation in addition to the one that they already have. So it should be

sufficient to leave notification the way it is.

And with regard to the legitimacy criteria, we spent a lot of time with EPA about the
Sylvia Lowrance criteria, the four of them, and I suggested an example of where it was
clear to me that the four criteria can’t be mandatory and the example I gave EPA was
industrial specifications. There are lots of industrial specifications for materials that are

not the same as the virgin material, like virgin sand, many, many examples.

So since we are aware and EPA is aware, and no one can contest the fact, that there are
many examples of where it’s not the same constituents as virgin materials and to my

knowledge, there’s been no studies, no law suits about people using recycled materials
that met industrial specifications where someone’s been harmed. If someone can show
EPA that there is problem here, then EPA could relook at the legitimacy criteria. But I

would suggest that 20 years of evidence ought to be enough to show that even though

135



10

11

12
13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

people here said superficially it sounds nice to have four criteria mandatory, but in real

life we’ve observed them to work, why would we change something that’s working.

So in conclusion, since I’ve exceeded my time, we have a rule that substantially works. It
perhaps can use some minor strengthening perhaps in definition of containment, for
example, and EPA can issue a proposal with some minor improvements and finalize this
hopefully within a year and that will get—our 20 year escapade would finally end. Thank

you.

TRACY ATAGI: Thank you. Is there anyone who wishes to speak that hasn’t had the
opportunity yet? [OFF-MIKE CONVERSATION] Okay. Okay.

Lisa Evans, Earthjustice, on behalf of David Lang, Ground Water
Consultants Inc.

LISA EVANS: Thank you for allowing me to do this. These are the comments of David Lang
who is a former colleague of mine at EPA from Massachusetts. And David was unable to
be here although he wanted to be, but he did feel strongly about this and sent in the

following letter to Administrator Jackson and I will read it verbatim.

My name is David Lang and I’ve been involved in testing and analyzing groundwater
data since 1975 when I worked for the Arizona Water Resources Research Center while

attending the University of Arizona.

Contamination of groundwater was front and center during my time in Tucson as the

residents of nearby . . . .
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TRACY ATAGI: Speak up a little bit. They can’t hear you quite . . . .
UNIDENTIFIED FEMALE SPEAKER: Oh, I’m sorry. Okay. Contamination of groundwater
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was front and center during my time in Tucson as the residents of nearby Marana had a
widespread outbreak of . . .. I can’t pronounce this word so I’ll say Blueberry—Blue
Baby Syndrome, cause I know that’s what it is . . . . methemoglobinemia, which caused
infant mortality from the tainted water supplies. I have remained in the environmental
field since then and have seen many environmental disasters occur, all of which could
have been reduced or eliminated with proper enforcement of existing regulations or

modification of those regulations to adjust to apparent loopholes.

In no case have I ever seen that less regulation gets equal protection or any benefits to the
environment because it is human nature to increase profits at the expense of cutting back
on other items, for example, environmental safeguards, recordkeeping, employee
training, and less expensive disposal options. I spent many years with USGS and at EPA
in the Superfund Program in Region One. While at EPA, I co-founded the Groundwater

Forum with another scientist from Region Four in 1986.

The forum continues its good work today looking at complex, technical issues facing the
Superfund Program. After leaving EPA, I spent the last 20 years investigating
environmental contamination at a variety of disposal sites for US DOJ, state and local
governments, chemical manufacturers, waste disposal companies, and insurance carriers.
I have been a licensed site professional in Massachusetts since 1993. Our professional
careers have crossed . . . Again, this is a letter to Administrator Jackson . . . have crossed
paths on several occasions while you worked at EPA and then at New Jersey Department

of Environmental Protection and I represented PRP groups and Superfund actions.

137



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Transcript of the DSW Final Rule Public Meeting Held on June 30, 2009

You have always been fair and knowledgeable about the issue at hand. I never write
letters on environmental issues but I feel very strongly that action is needed. I write this
letter today to support the request by the Sierra Club to reconsider the Definition of Solid
Waste Rule because I believe without it there will be a significant increase of releases of
hazardous chemicals to the environment because of the lack of regulatory oversight. This
is particularly true in poorer neighborhoods where many of these recycling and

manufacturing facilities are located.

Another major concern is the oversight of the hazardous secondary materials, all
potentially hazardous materials, and intermediate handling facilities. This rule could
allow significant releases due to the lack of oversight and a lack of detail on what
constitutes containment or a significant release. The original intent of RCRA with its
cradle-to-grave management will be eliminated, and tracking these potential hazardous

materials will be extremely difficult with limited EPA resources in the future.

The most contaminated sites that I’ve worked on were the so-called recyclers of oils,
chemical solvents, and those companies that were barrel reclaimers. Some of the worst
are in the more industrialist—industrialized states, such as your home State of New
Jersey. EPA must repeal the change in the Definition of Solid Waste Rule that allows
hazardous waste to be unregulated because certain materials are recycled and, therefore,
no longer called solid waste. The simple definition change will allow those who want to

take advantage of the loophole to get right into the business legally.
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Many of these new companies will not have the same oversight as their predecessors did
in the past. In 5 years, we will all be cleaning up for this—for this—for the mistake in
judgment made by EPA in October 2008. This is also unfair to those legitimate
companies who, as a result of this loophole, will be less profitable because they will

continue to be fully bonded and trained hazardous waste recyclers and haulers.

However, their businesses will be greatly impacted by these newer startup businesses,
which have very little regulation to handle and store the most hazardous of the hazardous
waste without the safeguards of education, training, and financial responsibility that the
current hauling and disposal companies provide. EPA’s own studies have shown that

some sort of environmental damage has occurred at over 200 of these recycling facilities.

My experience at similar facilities show that they have soil and groundwater
contamination, air and odor complaints from abutting neighbors, bankruptcy files that
leave drums stored in trailers . . . Excuse me . . . and at one site a suspicious fire broke
out destroying an on-site building where stored chemicals were released. Most of the sites
that [ have been involved with ultimately required EPA’s Office of Emergency Response
to eliminate the hazards caused by previous site management. In summary, please
reconsider the current Definition of Solid Waste Rule because we’ll increase the releases
of hazardous chemicals in the environment, particularly in poorer neighborhoods where

many of these recycling and manufacturing facilities are located.

Please increase regulatory oversight of the hazardous secondary materials, all potentially
hazardous materials which are—and also at the intermediate handling facilities;

otherwise, we will have created unacceptable chemical releases due to the lack of
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oversight in an arbitrary determination of what constitutes a significant release. We
certainly don’t want to revisit the past and make the same mistakes again. Thank you.

Sincerely, David Lang.

TRACY ATAGI: Is there anyone else who has not had an opportunity who would like to speak?
Okay. Charlotte, do you want to . . . . Charlotte Mooney will say a few words to close

out the meeting. Thank you.

Charlotte Mooney, EPA (Closing Comments)

CHARLOTTE MOONEY: I just want to thank you all very much for coming. We really do
appreciate the opportunity to actually listen to people. We read hundreds and hundreds of
pages of comments every year, so it’s very helpful to actually have an opportunity to see
people and hear people, and it’s very helpful for us to get sort of that connection with the
issues that you’re raising. So thank you very much for coming. We appreciate it. It’s been

not too long.

We were afraid we might be here ‘til 6:00 but . . . . Thank you all for coming. Thanks for

speaking. We will have a transcript of today available in . . . .

TRACY ATAGTI: In the docket.

CHARLOTTE MOONEY: . ... in the docket, and you can get to that through the Definition of
Solid Waste Web site. When we get it ready, we will also have a video of today available
so you can go back and watch yourself if you like. We will be accepting comments on

this petition response until August 13 and you can submit those through the instructions
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that are also on the Web page. And just, again, thank you very much for coming. We

appreciate it.

END OF TAPE
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